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In the study of the Constitution, the fact is frequently 
overlooked that its provisions fall into three distinct 
classes—those which were adopted as the result of deliber- 
ate theories of political government—those which were 
adopted as the most expedient compromise which could 
be obtained between divergent theories or views of policy 
—those which were adopted to remedy or prevent a con- 
crete evil or to meet a fear as to some specific possible act 
of the new Government. 

When amendments to the Constitution are proposed or 
discussed, it is important to differentiate between amend- 
ments to the three classes of Constitutional provisions; 
for, while amendments to the first class are likely to go to 
the roots of our form or theory of government, amend- 
ments to the other two classes may have more justifica- 
tion if the conditions which gave rise to the compromise 
or to the situation which the provision was intended to 
meet have been materially changed. 

In recent years, there has been considerable discussion 
as to that clause of the Constitution which requires for 
the ratification of a treaty, the concurrence of two-thirds 
of the Senators present. Much of the discussion has con- 

271 





272 THE GEORGE WASHINGTON LAW REVIEW 


cerned itself with the general theory on which this pro- 
vision was based and on which it was to be defended. But 
it seems to be little known that this provision was inserted 
in the Constitution, not on any general theory, but chiefly 
to take care of one, specific political situation existing in 
1787—namely, to allay the fears of the Southern States 
lest, under the new Constitution, there might be a surren- 
der of American rights to the free navigation of the Mis- 
sissippi River.* And it was because of their belief that 
even this treaty provision would be insufficient to protect 
those rights, that many men in the South were led to op- 
pose the adoption of the Constitution and after its adop- 
tion to favor immediate amendment to make the process 
of treaty-making even more difficult, by requiring action 
by both Houses of Congress. 

The circumstances surrounding the insertion in the 
Constitution of this provision provide an interesting illus- 
tration of the fact that most of the clauses of the Consti- 
tution can only be fully understood after a study of their 
historical sources; for this particular clause was only a 
step in a long and heated struggle over a political issue 
which had endangered the Union of the States during 
the nine years prior to the Federal Convention of 1787. 
What a potent factor this issue was in the debates of that 
Convention has not been adequately appreciated by writ- 
ers on the Constitution. The story begins with the Fourth 
of July, 1778, the second anniversary of the signing of 
the Declaration of Independence, which should be 
marked as one of the significant dates in American po- 
litical history. For, on that day, young George Rogers 
Clark, with his little band of one hundred and fifty men, 
by the capture of Kaskaskia on the banks of the Missis- 

1See Catron, J. in Dred Scott v. Sandford, 19 How. 393 (U. S. 1857) 
“The Constitution was framed in reference to facts then existing or likely to 
arise; the instrument looked to no theories of government. In the vigorous 
debates in the Convention, as reported by Mr. Madison and others, surrounding 
facts and the condition and necessities of the country gave rise to almost every 


provision.” See also R. Earl Clendon, Origin of the Two-thirds’ Rule in the 
Senate Action Upon Treaties (1931) 36 AmrricAN Historica, REviEw 768. 
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sippi River, began the conquest of the Northwest Terri- 
tory from the hands of Great Britain, and on that day, 
the first French Minister to the United States was ap- 
proaching the shore of this country where preparation for 
his enthusiastic reception was being made in Philadel- 
phia. It was from the conjunction of these two factors— 
the Mississippi River and the French Minister, that there 
arose the first division of Americans into political parties. 
One of the most misleading features of our American his- 
tory is the practice, so largely indulged in, of writing it 
in watertight compartments. Thus, the American Revo- 
lution has been described almost exclusively in terms of 
battles, of diplomatic negotiations in Europe, and of 
struggles of Congress to obtain money and troops. That 
politics and political parties were active in all of the 
States during the war—that affairs went on in civil life 
in most of the States much as in time of peace—are things 
of which the readers of our histories receive little in- 
formation. So, too, while the histories of the post-Revo- 
lutionary period describe fully the attitudes of the various 
States towards Congress and towards its requests for ad- 
ditional power over commerce and taxation, readers 
would gain little idea that in each State there were polit- 
ical groups and parties having exceedingly divergent 
views on these and other subjects, not only at the time of 
the framing of the Constitution, but during the ten years 
prior thereto. Historians have fallen into the habit of 
describing the attitude or the policy of Massachusetts, of 
Rhode Island, of New York, of Pennsylvania, or of Vir- 
ginia, as if that policy was one on which each respective 
State was united within its borders; whereas, the truth is, 
that partisan political division on every important gov- 
ernmental question or policy in each State was a promi- 
nent feature of the conditions of the times—lines of cleav- 
age which were not based merely on economic grounds 
but which arose also from divergent theories of govern- 
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ment, different views as to future policies, and from per- 
sonal antagonisms. The antifederalist party of 1787-1788 
was not something which sprang newly into being during 
that contest. Its lines were already drawn and its ranks 
filled, by differences of opinion in the preceding decade. 

As early as 1783, John Jay wrote from Paris to Charles 
Thomson of Philadelphia, who had been Secretary of the 
Continental Congress from its outset, expressing the hope 
that he would write the political history of the times, and 
saying: 


When I consider that no person in the world is so perfectly 
acquainted with the rise, conduct, and conclusion of the Ameri- 
can Revolution as yourself, I cannot but wish that you would 
devote one hour in the four and twenty to giving posterity a 
true account of it. I think it might be confined in a small com- 
pass. It need not be burdened with minute accounts of battles, 
retreats, evacuations, etc.; leave those matters to voluminous 
historians. The political story of the Revolution will be most 
liable to misrepresentation, and future relations of it will prob- 
ably be replete both with intentional and accidental errors. Such 
a work would be highly advantageous to your reputation, as 
well as highly important to the cause of truth, with posterity. 


Charles Thomson failed to comply with this advice; 
and no historian since then has adequately dealt with the 
political history of the years 1776 to 1786. From the 
sober Journals of Cogress, one can obtain but a faint glim- 
mering of the heated politics which were being played 
in the Congress chamber. The study of the growth of 
such political parties, however, is especially important, 
because of the effect which it had upon the struggle for 
the Constitution; and particularly important is the ef- 
fect of the party divisions which arose out of the rights 
claimed by Americans in the free navigation of the Mis- 
sissippi River. 

Although the various Colonies claimed that, under 
their charters, their western boundaries extended to the 
Mississippi, there had been little effective action taken by 
any of the Colonies toward actual settlements in the West 
prior to the Revolution. After 1763, British military posts 
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occupied the old French settlements at Pittsburgh on the 
Ohio, Detroit on the Lakes, Vincennes on the Wabash, 
and Kaskaskia and Cahokia on the Mississippi. Except 
in the vicinity of these posts, practically the entire coun- 
try west of the Appalachian Mountains and north of the 
Ohio River was either in possession of the Indian tribes 
or hunted over by them. And of the State of New York, 
all that portion west of the Mohawk Valley (i. e., most 
of the present State) was held by the Six Nations and 
was a complete wilderness to the whites. South of the 
Ohio River, the lands claimed by Georgia and South 
Carolina to the Westward were in actual possession of the 
Spaniards and of the extremely hostile Creeks, Choctaws, 
and Cherokees. The only Western country readily acces- 
sible to settlement lay west of Virginia and North Caro- 
lina. Into this territory, there were but three easily 
available means of entrance—one overland through the 
Cumberland Gap, and the other two by water—the first 
from Virginia down the New River and the Great Ka- 
nawha River and thence down the Ohio River, and the 
other from Maryland and Pennsylvania and thence down 
the Ohio. The latter was practically the only route into 
the West from the Northern States (and the log hut town 
of Pittsburgh, itself, it may be recalled, was then a five 
weeks’ trip from Boston). It was not until 1765, the year 
of the Stamp Act, that the first Englishman from the 
Colonies actually reached the Mississippi River travel- 
ling down the Ohio—Col. George Croghan. It was not 
until 1774, after the defeat of the Shawnee Indians in a 
hot battle at the confluence of the Great Kanawha River 
and the Ohio River, that lands south of the Ohio became 
safe for settlement. Four months earlier, however, James 
Harrod and fifty companions had gone down to the Ohio 
to the Falls (now Louisville), and, penetrating inland, 
had founded the old town of Harrodsburg. In 1775, 
Daniel Boone came into Eastern Kentucky over the Cum- 
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berland Gap trail. On the date of the Declaration of 
Independence, there were perhaps 1,000 men settled west 
of the Appalachians and south of the Ohio River. But 
on the tenth of December, 1777, there took place in Vir- 
ginia, a conference between a youth of twenty-five years 
of age, George Rogers Clark, and four great men—Pat- 
rick Henry, Thomas Jefferson, George Wythe, and 
George Mason—which had a momentous effect upon the 
destinies of this country. At this conference, this young 
man was authorized to raise (if he could) a force of 
350 men and to attack the British in their hitherto undis- 
puted possession of the territory north of the Ohio River. 
Starting on May 12, 1778, with a little band of 150 men, 
he floated down the Ohio from Pittsburgh to Louisville. 
Thence, he struck off into the wilderness. On July 4, he 
captured Kaskaskia on the Mississippi, and, by Decem- 
ber, he had captured Vincennes on the Wabash. There 
was no other British garrison south of Detroit; and thus 
control of all the Middle West, east of the Mississippi, 
passed into the hands of the United States—or rather, as 
it was then claimed, into the possession of the State of 
Virginia which maintained that its charter included most 
of this territory. Consequently, the situation at the time 
of the arrival of the French Minister, Conrad Alexander 
Gerard, in the summer of 1778, was as follows. The 
Southern States—Georgia, North Carolina and Virginia 
—had a few settlements south of the Ohio, and Virginia 
claimed the lands north, then in possession of Clark’s 
miniature army, though actually settled by French trad- 
ers numbering less than a thousand in all. 

But clear sighted statesmen, as well as the pioneer set- 
tlers themselves, had, from the outset, perceived that all 
this vast wilderness would be of little use, unless its 
products could reach the sea. It was unlikely that com- 
merce would be turned eastward up the rivers, and over 
the wild trails and across the mountains to the Atlantic 
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coast. The real means of access for the West to the sea was 
down the Mississippi, whose mouth was in the secure 
possession of Spain. As early as December, 1776, Con- 
gress had instructed Franklin in Paris to submit to Spain 
an offer to assist her against Great Britain, “provided 
the citizens and inhabitants of the United States shall 
have the free and uninterrupted navigation of the Mis- 
sissippi and the use of the harbor of Pensacola.” This, 
it will be noted, was not the assertion of a right, but the 
offer of a bargain. It was true that Spain, by treaty with 
Great Britain in 1763, agreed to grant the right of free 
navigation of the river. But the United States, as rebels 
from Great Britain, could hardly claim the treaty rights 
of British subjects. Spain, therefore, had replied by in- 
sisting on its sovereign right to close the river to Ameri- 
can trade and by ignoring the offer of the bargain to 
grant away such right. It had no desire to encourage 
American settlements or to build up a powerful nation 
in the West, with a long southern boundary on its Florida 
possessions. France took very much the same view of 
American expansion; and, when, a year later, it made its 
alliance with the United States, its desire was (as has 
been well said) “to build up a Nation with sufficient 
strength to check British aggression but not powerful 
enough to be independent of French influence or to 
threaten the balance of power in the New World.” And 
as Franklin later wrote, the design of France was prob- 
ably “to coop us up within the Allegheny Mountains.” 
Hence, as soon as Gerard, the French Minister, arrived 
in Philadelphia, in July, 1778, his policy was, to cool 
down the ardor of the United States for an extension of 
its boundaries to the Mississippi and for free navigation 
of that river. According to the customary habit of 
European diplomats of that day (and even of the present 
day at the time of the Great War), he began a series of 
intrigues with Members of Congress, interviewing them 
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separately and in groups at his house in Philadelphia, 
giving them “grand” and “elegant” dinners (as some of 
the Members recorded in their diaries), and, moreover, 
conducting a whispering campaign—“a little, great, whis- 
pering politician,’ as Richard Henry Lee termed him. 
Finding that States like New Jersey, Maryland, Rhode 
Island, and Delaware, which had no Western land claims, 
and the State of New York, whose interest lay wholly in 
commerce, were not particularly keen to assert rights in 
the West, Gerard set to work on delegates from these 
States. He attached to his point of view, then or later, 
Daniel of St. Thomas Jenifer and William Paca of 
Maryland, John Dickinson of Delaware, John Wither- 
spoon of New Jersey, Robert Morris of Pennsylvania, 
and Gouverneur Morris, James Duane, John Jay, and 
Alexander Hamilton of New York. This group, and 
their adherents in the States, became known as the Gal- 
lican Party; and almost all of them, be it noted, became 
leading Federalists, nine years later. Opposing this fac- 
tion, and heatedly zealous for Western rights, were lead- 
ing statesmen of the four Southern States, and joined with 
them were men from Massachusetts, Rhode Island, and 
Connecticut, and (sometimes) New Hampshire. The 
New England States, while having little real interest in 
the West, feared that France was opposed to their essen- 
tially necessary rights in the fisheries, and hence they com- 
bined with the South in opposing the influence of the 
French Minister. This group, headed by Arthur Lee 
and Richard Henry Lee of Virginia, John and Samuel 
Adams of Massachusetts, and Henry Laurens of South 
Carolina, became known as the Anti-Gallicans; and most 
of its membership later became Anti-Federalists. The 
one party believed that insistence on the right to navigate 
the Mississippi ought not to be allowed to prejudice an 
alliance with Spain and the negotiation of a favorable 
peace with Great Britain; the other party believed that 
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this right was indispensable to the development of the 
West and to the interests of America. As Richard Henry 
Lee wrote to Laurens, in 1779, the fisheries and the full 
navigation “are things of very great and lasting impor- 
tance to America, the yielding of which will not procure 
the Congress thanks, either from the present age or pos- 
terity. Yet it appears to me that Congress will suffer 
themselves to be wiggled (for I can hardly call it by so 
rough a name as jostling) out of both these momentous 
rights. Nature and reason have given us both. No at- 
torney’s quirk can shake titles derived from such sources.” 
And again, he wrote, the fisheries and the Mississippi 
navigation “are the legs on which North America can 
alone walk securely in independence.” 

While this issue was being kept alive by the intrigues 
of Gerard, members of Congress and their constituents 
at home became divided on the question of the conduct 
of our commercial affairs in France. Silas Deane, at- 
tacked for various improprieties of conduct by the Lees, 
the Adamses, and leaders in South Carolina, rallied to 
his support the Morrises and in general the members who 
constituted the Gallican party. By the year 1779, po- 
litical feeling ran high, so that a correspondent of John 
Adams wrote: “The spirit of party has entered into all 
Departments.” G. Morris wrote to Robert R. Livingston 
(May 30, 1779): “This city is now the scene of politics 
high and low. I may add it is the scene of faction, 
anarchy and destruction.” John Armstrong wrote to 
Gen. Gates of the intrigue, animosities, and divisions in 
Congress “compared to which the army was a bed of 
ease.” John Jay wrote to Franklin: “There is as much 
intrigue in this State-House as in the Vatican, but as 


1a For authorities in general as to the actions of the Continental Congresses, 
and the letters of their members, see LETTERS OF MEMBERS OF THE CONTINENTAL 
Concress, I-V; Francts WHARTON, REVOLUTIONARY DIPLOMATIC CORRESPOND- 
ENCE OF THE Unitep States (1889); Pau. C. Pumps, THE WEsT IN THE 
DrpLoMAcy OF THE AMERICAN Rewvo.uTion (1913); Epwarp S. Corwin, 
ee Policy AND THE AMERICAN ALLIANCE (1916). 
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little secrecy as in a boarding school.” Henry Laurens, 
the President of Congress, wrote that he discovered at 
the State-House, “the spirit of party triumphant.” And 
Richard Henry Lee wrote to George Mason of Virginia 
that “the force of party and the power of fortune, it seems 
to me, are leagued to distress, if not to ruin, America.” 

The efforts of Gerard came to naught, however, when 
Congress, on September 17, 1779, voted for the negotia- 
tion of a treaty of alliance with Spain, with a proviso 
“that the United States shall enjoy the free navigation of 
the River Mississippi into and from the sea” and shall 
have a free port of deposit, and when it voted to send 
Jay as Minister to Spain with definite instructions to in- 
sist on this proviso. A year later, Congress voted, in 
October, 1780, to confirm instructions to Jay to insist on 
our right, and a letter was drafted explaining the basis 
of the right. Incidentally, it may be noted that, between 
1776 and 1780, this Mississippi navigation had, in the 
minds of the Americans, changed from a privilege to a 
right. The argument adduced was as follows: 


“It is conceived that the circumstances of Spain being in pos- 
session of the banks on both sides near its mouth cannot be 
deemed a natural or equitable bar to the free use of the river. 
Such a principle would authorize a nation disposed to take ad- 
vantage of circumstances, to contravene the clear indications of 
nature and Providence and the general good of mankind. The 
usage of nations accordingly seems in such cases to have given to 
those holding the mouth or lower parts of a river no right against 
those above them, except the right of imposing a moderate toll, 
and that on the equitable supposition that such toll is due for the 
expense and trouble the former may have been put to. An 
innocent passage (says Vattel) is due to all nations with which 
a State is at peace; and this duty comprehends troops equally 
with individuals. If a right to a passage by land through other 
countries may be claimed for troops which are employed in the 
destruction of mankind, how much more may a passage by 
water be claimed for commerce which is beneficial to all nations.” 


That international law, at that time, however, gave 
little support to the American claim or to the arguments 
by which it was supported, must be admitted; and, as 
Spain pointed out, the fact that the River Tagus rose 
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within its boundaries had never been supposed to give to 
it the right to claim any control over the Tagus at its 
mouth, at Lisbon in Portugal. As to the further argu- 
ment made by the United States that they were entitled: 
to the grant of a free port at the mouth of the Mississippi, 
because vessels coming down the river must necessarily 
deposit their goods there, “since, from the rapid current 
of the river, it is well known that it must be navigated 
by vessels of a peculiar construction and which will be 
unfit to go to sea,” this was an argument on which might 
be founded a plea for bargain but certainly not a claim 
of right. On a vote taken on this issue, the line-up of 
the States showed clearly the sectional party division 
which obtained—the four Southern States, with Penn- 
sylvania, Rhode Island and Connecticut voting against 
New York, New Jersey, Delaware, Maryland and New 
Hampshire (Massachusetts being temporarily divided 
but voting usually with the South). 

In the winter of 1780-1781, when the war reached its 
gloomiest period and the Southern States were overrun 
by the British armies, those States weakened in their 
insistence on their right, in the belief that a concession 
on their part might then secure an immediate alliance 
with Spain, together with military and financial assist- 
ance. But since Spain did not see fit to enter into the 
expected alliance, the Southern States, when the war 
ended in 1782, again became insistent that Congress 
should take no action, by treaty or otherwise, which 
should yield or modify their claim of right. 

Franklin, in Paris, voiced the Southern view when he 
wrote to Jay at this time (Oct. 2, 1782): “Poor as we 
are, yet, as I know we shall be rich, I would rather agree 
with Spain to buy at a great price the whole of their 
right on the Mississippi than sell a drop of its water. A 
neighbor might as well ask me to sell my street door.” 

Perhaps the most striking fact about this whole active 
controversy is that, for six years, it had been a purely 
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theoretical issue and concerned with a future possible 
commerce. For, up to 1782, not a single American trader 
had ever gone down the Mississippi as far as New Or- 
leans or had any occasion to assert any rights of com- 
merce there. It was not until May of that year, that one, 
Yoder, became the first American to make the passage 
down the river (and he returned to Louisville via Ha- 
vana, Philadelphia and Pittsburgh). From that time, 
however, traders made the trip to New Orleans in in- 
creasing numbers, most of them returning overland (and 
incidentally it may be noted that it was the return trade 
in Spanish horses driven over the trails from Louisiana 
to Kentucky that was the foundation of the great Ken- 
tucky horsebreeding industry). 

The treaty of peace between the United States and 
Great Britain assumed to grant free navigation of the 
River, by virtue of English conquests from Spain. But 
in June, 1784, Spain sent a peremptory note to Congress 
denying that the United States obtained any rights under 
that treaty, as against Spain. Six months later, Spain sent 
to New York a diplomatic agent, Diego Gardoqui, to 
conclude a treaty of commerce; and Jay as Secretary 
of Foreign Affairs was authorized by Congress to ne- 
gotiate, but was instructed to adhere to our claim to the 
navigation rights. In February, 1786, the issue ceased 
being hypothetical and became seriously practical, when 
Jay reported to Congress the news, just received, that an 
American trader and his boat had actually been stopped 
by Spanish officials at Natchez. Negotiations dragged 
along for six months. Meanwhile, the commercial con- 
ditions of the East were becoming desperately serious; 
for the navigation laws of Great Britain and obstruc- 
tions to fishery rights were such as to spell practical 
ruin to the shipping interest of New York and New 
England. Hitherto, the New England States had sup- 
ported the South in its Western demands, in order to be 
assured of Southern support for the New England fish- 
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eries in any treaty of peace with Great Britain. Now, 
the fisheries being secured, self interest led these States 
to join with the opponents of the West and to contend 
that Congress should allow Jay to obtain favorable terms 
of commercial intercourse from Spain, by a concession 
as to the Western rights. Finally, Jay, himself, convinced 
that Spain would not yield and that some compromise 
was necessary, reported to Congress advising the negoti- 
ation of a treaty of commerce upon the proviso that the 
United States forbear to press its claim to free navigation 
for a period of twenty-five years. And, remarked Jay, 
in forwarding his proposal: “Even if our right to that 
navigation or to anything else was expressly declared in 
Holy Writ, we should be able to provide for the en- 
joyment of it, no otherwise than by being in capacity to 
repel force by force.” 

The proposal aroused a storm of indignant opposition 
in Virginia and other Southern States. Governor Patrick 
Henry, so wrote John Marshall to Arthur Lee (March 
5, 1787), “has been heard to say that he would rather part 
with the Confederation than relinquish the navigation of 
the Mississippi.” Henry himself wrote: “This is a mat- 
ter that is in danger of being finally lost if the Southern 
people do divide. It is a matter that may ruin the West- 
ern country which must principally support the glory of 
America in future times. Let us all then unite, and when 
united, we shall scarcely be sufficient to counterbalance 
the weight of those who are laboring to check and keep 
down our Western settlements.” 

The Virginia House of Delegates (Nov. 29, 1786) re- 
solved that a sacrifice of this right “would be a flagrant 
violation of justice, a direct contravention of the end for 
which the Federal Government was instituted and an 
alarming innovation in the system of the Union—a dis- 
honorable departure from that comprehensive and be- 
nevolent policy which constitutes the vital principle of 
the Confederacy, provoking just resentments and re- 
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proaches of our Western brethren. . . .destroying that con- 
fidence in the wisdom, justice, and liberality, of the Fed- 
eral Congress, which is so necessary, at this crisis to a 
proper enlargement of their authority, and finally.... 
tending to undermine our repose, our prosperity, and our 
Union itself.” 

Practically all the leading statesmen of Virginia coin- 
cided in these views; and Jefferson, when he heard of 
the situation, wrote to Madison from Paris: “I have had 
great opportunities of knowing the character of the peo- 
ple who inhabit that [Western] country. And I will ven- 
ture to say that the Act which abandons the navigation 
of the Mississippi is an act of separation between the 
Eastern and Western country....I have the utmost con- 
fidence in the honest intentions of those who concur in 
this measure, but I lament their want of acquaintance 
with the character and physical advantages of the people, 
who right or wrong, will suppose their interests sacrificed 
on this occasion to the contrary interests of that part of 
the Confederacy in possession of present power.” Sin- 
gularly, almost the only prominent Virginian to concur 
with Jay’s proposal was Washington. He took the view 
that an immediate opening of the Mississippi might tend 
to throw the West into the arms of Spain, while, on the 
other hand, if the United States should simply adopt a 
passive attitude on its claims, for a limited period of 
years and until connections might be made between the 
West and Eastern rivers like the Potomac, the James, and 
the Hudson, by canals and highways, the bonds between 
the West and the Atlantic States would, by that time, have 
been so strengthened and assured that their interests would 
jointly force Spain to yield in the end. 

Meanwhile, Jay’s proposal had thrown Congress in 
New York into a state of ferment and turmoil. The 
Eastern States felt strongly on the subject of their devas- 
tated commerce and were little inclined to allow theo- 
retical Western rights to stand in the way of the chances 
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for their own increased prosperity. “The Eastern States,” 
wrote Henry Lee of Virginia to Washington, “consider 
a commercial connexion with Spain as the only remedy 
for the distresses which oppress their citizens, most of 
which they say flow from the decay of their commerce.” 
And he expressed a belief that, unless Jay was instructed 
to yield, “the fatal effects of discord in Council will be ex- 
perienced by the United States in a very high degree.” 
James Monroe, a Member of Congress from Virginia, 
wrote to Madison, Jefferson, and Henry, that he had evi- 
dence that a plan had been formed by Massachusetts and 
New York men for a separate Confederacy composed of 
the Eastern and Middle States, unless the South should 
make concessions. ‘The attitude of these men, he de- 
scribed as follows: 


“The object in the occlusion of the Mississippi on the part of 
these people, so far as it is extended to the interests of their 
States (for those of a private kind, gave birth to it) is to break 
up, so far as this will do it, the settlkements on the Western 
waters, prevent any in the future, and thereby keep the States 
southward as they now are—or if settlements will take place, 
that they be on such principles as to make it the interest of 
the people to separate from the Confederacy, so as to effectually 
exclude any new States from it. To throw the weight of popu- 
lation eastward, and keep it there, to appreciate the vacant lands 
of New York and Massachusetts. In short, it is a system of 
policy which has for its object the keeping the weight of Govern- 
ment and population in this quarter and is prepared by a set 
of men so flagitious, unprincipled and determined in their pur- 
suits as to satisfy me beyond a doubt they have extended their 
vows to a dismemberment of the Government.” 


The sectional division which existed in Congress was 
shown by a vote taken on the question of modifying Jay’s 
instruction, when seven States — Massachusetts, New 
Hampshire, Rhode Island, Connecticut, New York, 
Pennsylvania and New Jersey—voted in favor; and five 
States — Maryland, Virginia, North Carolina, South 
Carolina and Georgia—in opposition (Delaware being 
absent). This action set the Western territory aflame; 
for, as Jefferson wrote, it showed “that Congress is cap- 
able of hesitating on a question which proposes a clear 
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sacrifice of the Western to the Maritime States.” And as 
a prominent Kentucky Federalist, John Brown, wrote to 
Jefferson later (Aug. 10, 1788) : “The ill-advised attempt 
to cede the navigation of that river has laid the founda- 
tion for dismemberment of the American Empire, by 
destroying the confidence of the people in the Western 
country in the justice of the Union, and by inducing them 
to despair of obtaining possession of that right by means 
of any other exertions than their own....I hope that 
Kentucky will see the danger and impropriety of break- 
ing off from the Union at this time, and that it will still 
be in the power of Congress to conciliate their minds and 
to secure their attachment to the Confederacy.” 

That Monroe’s description of the attitude of the Mas- 
sachusetts delegates was accurate may be seen from a 
letter which Rufus King wrote to Elbridge Gerry in 
August of 1786. “Should we embarrass ourselves,” he 
said, “in the attempts of imprudent men to navigate the 
Mississippi below the northern boundary of Florida, we 
can expect no favors from the Spanish Government, 
England is our rival in the fisheries. France does not 
wish us prosperity in this branch of commerce. If we 
embroil ourselves with Spain, what have we to expect on 
this subject? The answer is too obvious and important 
to leave a doubt of the policy of forming a treaty of com- 
merce between the United States and Spain.” And, a 
few months earlier, King had written that, in his belief, 
the certain result of opening the Mississippi would be 
the entire separation of the West from the East. “This 
consequence appears to me so obvious,” he wrote, “that 
I very much doubt whether the United States would ever 
receive a penny of revenue from the inhabitants who may 
settle the Western Territory. Should there be an unin- 
terrupted use of the Mississippi at this time by the citizens 
of the United States, I should consider every emigrant to 
that country from the Atlantic States as forever lost to 
the Confederacy. Perhaps I am in error, but when they 
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have no interest in an Union, inconvenient to them in 
many points, I can discover no principle which will at- 
tach them to such a connexion....They will want no 
protection; their location would sufficiently secure them 
from all foreign hostility; the exchange of merchandise, 
or commrece, would not be across the Appalachian 
Mountains, but wholly confined to the Mississippi. If 
these conjectures are just, in true policy, ought the United 
States to be very assiduous to encourage their citizens to 
become settlers of the country beyond the Appalachian?” 

The most dangerous effect of this Eastern attitude, dis- 
played in speeches, letters, and votes in Congress, was 
that, coming just as the time of the proposal for the call 
of a Federal Convention to amend the Constitution, it 
alienated many statesmen of the South, who had hitherto 
favored extensive changes in the form of the National 
Government. “I am entirely convinced,” wrote Madison 
to Washington, “that unless the project to yield the occlu- 
sion of the Mississippi for twenty-five years be abandoned 
by Congress, the hopes of carrying this State (of Vir- 
ginia) into a proper Federal system will be demolished. 
Many of our most Federal leading men are extremely 
soured with what has already passed. Mr. Henry who 
has been hitherto the champion of the Federal cause has 
become a cold advocate, and in the event of an actual 
sacrifice of the Mississippi by Congress, will unquestion- 
ably go over to the opposite side.” 

Of what did this West then consist—this West which 
was a matter of so much indifference to the statesmen of 
New England and New York? The West to them meant 
chiefly the Southwest. It was only in the territory below 
the Ohio River that there were then any actual settlers— 
about 50,000 in Kentucky (of whom one fifth were 
slaves), and about 25,000 in Tennessee and the western 
lands of Georgia. In all the immense stretch of territory 
north of the Ohio River, there were, in the year 1787, 
when the Constitution was framed, less than 1,300 settlers, 
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of whom only 240 were American and 1,040 Frenchmen. 
On the Mississippi, there were but two smal! settlements, 
both of them south of St. Louis. As far east as the Alle- 
gheny Mountains, there were no settlements of any kind 
except Pittsburgh and a few towns on the east bank of 
the Ohio below Pittsburgh. The first settlement in the 
great fertile Western Reserve, in the northern part of 
Ohio, was not made until as late as 1796. So little was 
thought as to the possibilities of this great Middle West, 
that James Monroe (who had visited it in 1785) wrote 
to Jefferson (January 19, 1786): “A great part of the 
territory is miserably poor, especially that near Lakes 
Michigan and Erie; and that upon the Mississippi and 
the Illinois consists of extensive plains which have not 
had, from appearances, and will not have, a single bush 
upon them for ages. The districts, therefore, within 
which these fall will perhaps never contain a sufficient 
number of inhabitants to entitle them to membership in 
the Confederacy.” As Monroe was thus referring to the 
future States of Ohio, Indiana and Illinois, it must be 
admitted that he was a singularly poor prophet. It must 
be borne in mind, however, that, in 1787, there was no 
means of entrance into this great portion of the country, 
available for New England and New York settlers, ex- 
cept by a long month’s journey to Pittsburgh and down 
the Ohio River. The inlet through the Great Lakes was 
controlled by the British; that through New York, by 
semi-hostile Indians. Such was the Middle West, when 
Congress, on July 13, 1787, passed the famous Ordinance 
for the Government of the Northwest Territory, which 
proposed to carve out of it five future States. This Ordi- 
nance was adopted, and the first sale of lands under it 
was made to a pioneering land company from New Eng- 
land, just while the Federal Convention at Philadelphia 
was in the midst of its task of framing the Constitution. 
No actual settlers appeared, however, north of the Ohio 
River until April 7, 1788, when an expedition, sent out 
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by the Scioto Company, landed under the guns of Fort 
Harmer and built a town in southern Ohio which they 
named Marietta in honor of Queen Marie Antoinette. 
In the fall of that year 1788, another land project, the 
Miami Company, built a town which it called Losanti- 
ville (soon changed to Cincinnati in honor of the Society 
of the Cincinnati, whose members were instrumental in 
these projects and in advocacy of the new Constitution). 

Thus, when the Constitution was framed, the West 
meant the territory south of the Ohio, a territory almost 
entirely settled by men from the Southern States and from 
Pennsylvania. As these settlers built their log huts and 
hamlets on the Ohio, the Cumberland, and the Tennessee 
Rivers, and on the tributary streams, they had one domi- 
nant idea in common, one motive which impelled them 
towards united action—towards a Union of the West— 
and that idea and that motive was the necessity, in order 
to grow and prosper, of sending their commerce down to 
the Mississippi River and thence to the sea. 

Such being the situation, and such being the attitude of 
the Northern and Eastern States, it was not surprising 
that many of the Southern men, who regarded this West- 
ern issue as crucial, looked upon the Federal Convention 
of 1787 with apprehension and suspicion—especially, 
when they noted that the Convention had chosen, as Chair- 
man of its Committee of the Whole, Nathaniel Gorham of 
Massachusetts, who had been President of the Congress 
of 1786, which had favored Jay’s plan; and when they 
further noted that the two most consistent opponents of 
Western rights—Rufus King and Gouverneur Morris— 
were prominent advocates of the new Federal Constitu- 
tion. The choice of Washington of Virginia as Presi- 
dent of the Convention did not relieve their minds, since 
Washington had been somewhat lukewarm in support of 
navigation rights on the Mississippi. Moreover, there 
were in the Convention delegates who represented those 
men who were urging a division of the country into three 
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Confederacies — so wrote George William Otto, the 
French Chargé d’Affairs (who kept himself well in- 
formed of the political situation). Those men, he wrote, 
believed that, “it is impossible to unite under a single 
head all the members of the Confederation; their po- 
litical interests, their commercial views, their customs 
and their laws are so divergent that there is not a resolve 
of Congress which is equally useful and popular in the 
South and in the North. Their jealousy seems to be an 
insurmountable obstacle.” The suspicions and apprehen- 
sions of the Western inhabitants would have been aggra- 
vated had they been present in the Convention and heard 
certain of the debates affecting them; for, throughout the 
discussion of the proposed Constitution, many delegates 
appeared to be influenced by their fears lest the West 
should, in the future, control the Atlantic States. Thus, 
Gouverneur Morris, in the debate over the question as 
to what should be the rule of representation of the States 
in the House of Representatives—whether by numbers or 
amount of property—said (July 5) that: 


“He looked forward also to that range of new States which 
would soon be formed in the West. He thought the rule of 
representation ought to be so fixed as to secure to the Atlantic 
States a prevalence in the National Councils. The new States 
will know less of the public interest than these, will have an 
interest in many respects different, in particular will be little 
scrupulous of involving the Community in wars, the burdens and 
operations of which would fall chiefly on the maritime States. 
Provision ought therefore to be made to prevent the maritime 
States from being hereafter outvoted by them. He thought this 
might be easily done by irrevocably fixing the number of rep- 
resentatives which the Atlantic States should respectively have, 
and the number which each new State will have.” 


Again, on July 10, Morris “dwelt on the danger of 
throwing such a preponderancy into the Western scale, 
suggesting that, in time, the Western people would out- 
number the Atlantic States. He wished, therefore, to put 
it in the power of the latter to keep a majority of votes 
in their own hands.” Again on July 11, he objected to 
the grant of equal rights of representation to the Western 








TREATY CLAUSE OF THE CONSTITUTION 291 


States, and he brought forward the following extraor- 
dinary objection that “it must be apparent, they would 
not be able to furnish men equally enlightened, to share 
in the administration of our common interests. The busy 
haunts of men, not the remote wilderness, was the proper 
school of political talents. If the Western people get the 
power into their hands, they will ruin the Atlantic in- 
terests, the back members are always most averse to the 
best measures.” John Rutledge, of South Carolina also 
expressed the view that if numbers, instead of wealth 
were to be made the rule of representation, “the Atlantic 
States will be subjected to the Western”; and Rufus 
King, of Massachusetts concurred in this view. 

In another debate (July 13), Gouverneur Morris ar- 
gued specifically that the Middle States ought, as a matter 
of protective policy, to join with the Eastern, on the 
ground that “if the Southern States get the power into 
their hands and be joined, as they will be, with the in- 
terior country, they will inevitably bring about war with 
Spain for the Mississippi...... The interior country, 
having no property nor interest exposed on the sea, will 
be little affected by such a war. What security will the 
Northern and Middle States have against this danger? 
North Carolina, South Carolina, and Georgia will in a 
little time have a majority of the people of America and 
must include the great interior country, in which case, 
everything was to be apprehended from their getting the 
power into their hands.” Elbridge Gerry, of Massa- 
chusetts (July 14) also apprehended dangers from the 
Western States: “He was for admitting them on liberal 
terms, but not for putting ourselves into their hands. They 
will, if they acquire power, like all men, abuse it. They 
will oppress commerce, and drain our wealth into the 
Western Country. To guard against these consequences, 
he thought it necessary to limit the number of new States 
to be admitted into the Union, in such a manner, that 
they should never be able to outnumber the Atlantic 
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States.” Nathaniel Gorham, of Massachusetts (August 
8) expressed the view that it was unlikely that “this vast 
country including the Western territory will 150 years 
hence remain one nation.” 

But it was the great debate over the provision for the 
admission of new States into the Union, and the vote at 
the close of that debate, which might well have raised 
serious fears in the minds of the West and its supporters. 
The Committee of Detail, in reporting this Article on 
August 6, had provided that: “New States lawfully con- 
stituted or established within the limits of the United 
States may be admitted,” by a two-thirds vote of each 
House of Congress, but that “if the admission shall be 
consented to, the new States shall be admitted on the same 
terms with the original States.” This latter provision 
brought forth a renewed attack on the West by Gouver- 
neur Morris, saying that while he “did not mean to dis- 
courage the growth of the Western country, he knew that 
to be impossible; he did not wish, however, to throw the 
power into their hands.” John Langdon, of New Hamp- 
shire, an ardent supporter of the new Constitution, con- 
curred, thinking that “circumstances might arise which 
would render it inconvenient to admit new States on 
terms of equality.” Hugh Williamson, of North Caro- 
lina agreed. The Article was finally passed, with this 
provision as to equality of the new States omitted—an 
apparent triumph for Morris; although, fortunately for 
this country, Congress and the Courts later acted on the 
principle that the provision still remained part of the 
Constitution. G. Morris then made a proposal that “no 
new States shall be erected within the limits of any of - 
the present States without the consent of the Legislature 
of such State.” This provision was extremely objection- 
able to those who advocated the speedy admission of the 
districts of Kentucky and Tennessee into the Union as 
new States. Luther Martin, of Maryland, urged “the 
unreasonableness of forcing the people of Virginia be- 








TREATY CLAUSE OF THE CONSTITUTION 293 


yond the mountains and Western people of North Caro- 
lina and Georgia to continue under the States now gov- 
erning them.” Morris’ proposal, however, again pre- 
vailed. So that on this day, August 29, less than three 
weeks from the close of the Convention, the Western in- 
terests saw embodied in the Constitution two provisions 
specifically hostile to them. 

It was when the Convention approached the subject 
of treaties that it trod on most ticklish ground; for it was 
by means of a treaty that the Congress under the Con- 
federation had proposed to relinquish the Western navi- 
gation rights. Since, under the Articles of Confederation, 
treaties were made only by Congress, and only by the as- 
sent of 9 of the 13 State delegations voting in Congress, 
it was natural that the Convention should, at first, regard 
treaty-making as a purely legislative function. Accord- 
ingly, Edmund Randolph, and John Rutledge, Chairman 
of the Committee of Detail which proposed the first com- 
plete draft of the Constitution, had, in their preliminary 
draft for the Committee, vested in the two Houses of 
Congress power to make treaties of commerce, peace, and 
alliance but by two-thirds’ vote of the members present in 
each House.* The Committee, in its final draft of August 
6, however, vested the treaty power in the Senate, acting 
by majority vote; since, having the precedent of the Con- 
federation before them, they decided to assign the func- 
tion of treaty-making to that portion of the Legislature 
in which the States as States were represented. The Con- 
vention debated this proposal on August 23, but it was 
soon seen that such an arrangement would be highly un- 
satisfactory; for, as George Mason of Virginia, pointed 
out (August 15), the Senate alone might thus alienate ter- 
ritory, sell the whole country, or dismember the Union by 
means of treaties. John F. Mercer, of Maryland, also 
thought (August 15), that, though in his view the treaty- 


2 William M. Meigs, GrowtH oF THE ConstITUTION; Max Farrand, Rec- 
ORDS OF THE FEDERAL CONVENTION, II, 143. 
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making power belonged to the Executive Department, a 
treaty should not be valid as a law of the land until ratified 
by both branches of Congress. Elbridge Gerry, James 
Wilson, John Dickinson and Gouverneur Morris con- 
curred with Mercer in advocating that a treaty should be 
ratified by a law of Congress (August 23, September 6, 
7). Thus, it will be seen that there was a strong sentiment 
in favor of requiring a treaty to obtain the same Legis- 
lative sanction as a statute (including Presidential sig- 
nature, or passage over Presidential veto), before it 
should become, under the Constitution, the law of the 
land; and there was present, even among ardent Feder- 
alists like James Wilson and Morris, a strong sentiment 
against the possession of the treaty-power by the Senate 
alone, as constituting a “dangerous tendency to aristoc- 
racy” (September 6). In the closing days of the Conven- 
tion, it was proposed (September 4), that the President 
should be chosen, not by the Congress (as theretofore 
determined), but by popular electors; and following this 
change, proposal was made that the President be granted 
the treaty-power, but with the concurrence of two-thirds 
of the Senators present. The two-thirds provision was 
inserted (as a North Carolina delegate, Hugh William- 
son, later wrote), “for the express purpose of preventing 
a majority of the Senate or of the States from giv- 
ing up the Mississippi Mr. (James) Wilson (of 
Pennsylvania) stated he objected to the proviso, saying 
that in all Governments, the majority should govern; it 
was replied that the navigation of the Mississippi, after 
what had already happened in Congress, was not to be 
risqued in the hands of a mere majority.” * Rufus King, 
an opponent of the West, and Jonathan Dayton of New 
Jersey joined with Wilson in opposing the two-thirds 
requirement and favoring a simple majority. A proposal 
by James Madison of Virginia of a two-thirds’ vote with- 


3 DocuMENTARY History oF THE CONSTITUTION, Williamson to Madison, 
June 7, 1788. 
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out the concurrence of the President was defeated. Al- 
though the two-thirds’ provision was adopted (September 
7), the feeling still persisted that even this was not a suf- 
ficient safeguard; and John Rutledge of South Carolina 
and Elbridge Gerry of Massachusetts (who had always 
opposed his colleague’s (Rufus King) views as to the 
West) moved that ‘“‘no treaty be made without the consent 
of two-thirds of a// the members of the Senate (September 
8). This was defeated, as was a motion by Madison that 
a quorum of the Senate should consist of two-thirds of 
all the members. A proposal to except treaties of peace 
from the two-thirds’ requirement, at first accepted, was 
finally defeated (the States of New Jersey, Delaware and 
Maryland, having no Western land interests, supporting 
it). Roger Sherman of Connecticut then moved, unsuc- 
cessfully, that no treaty be made without a majority of 
the whole number of the Senate, and further that none 
of the rights established by the Peace Treaty (with Great 
Britain), i. e., rights as to the fisheries and the Mississippi 
River should be ceded “without the sanction of the Legis- 
lature.” All these efforts were to make it as difficult as 
possible for any combination of Northern States to ratify 
a treaty which should bargain away the navigation of 
the Mississippi. A former Secretary of State, John W. 
Foster, in his Practice of Diplomacy in 1906, wrote that: 
“in requiring that all treaties should secure the vote of 
two-thirds of the Senate, the framers of the Constitution 
emphasized their conviction that the Executive should 
enter into no stipulations with a foreign power which did 
not command the support of a large majority of the peo- 
ple of the United States.”* Such a statement of the action 


4 Another Secretary of State, John Hay, wrote to J. H. Choate, August 
18, 1899, stating that the two-thirds’ rule had precisely the opposite effect, from 
that stated by Mr. Foster and that it prevented the will of a large majority 
of the people from taking effect as follows: “Now, the irreparable mistake 
of our Constitution puts it in the power of one-third of the Senate to meet with 
the categorical veto any treaty negotiated by the President, even though it 
may have the approval of nine-tenths of the people of the Nation...... 
blunder of our Constitution-makers gives a chance to the worst third of our 
seen stop the way. An irreparable blunder—for though every intelligent 
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of the Convention is an instance of generalization which 
does not fit the facts. —The framers were concerned about 
a single, concrete question, and it is unlikely that they 
acted on the broad principle enunciated by Mr. Foster. 
It was their purpose to require more than a majority of 
the States, regardless of the sentiment of a majority of 
the people of the country. 

The influence of the Mississippi River upon the Con- 
stitution did not stop with the framing of that document. 
After the Convention adjourned, it became apparent that 
its actions as to the admission of new States and as to the 
treaty-making power were unsatisfactory to the inhabi- 
tants of the Kentucky District and of the other Western 
Territory, and that consequently, so far as the States of 
Virginia and North Carolina were concerned, the con- 
test in their State Conventions over the adoption of the 
Constitution was likely to be close, with its result de- 
pendent upon how the Western portion of those States 
should vote. In the Spring of 1788, prior to the State 
Convention of Virginia, the newspapers and the letters 
from leading Federalists showed grave anxiety over the 
vote of the Kentucky Counties. John Brown, from that 
district, wrote to Madison in May: “I am still sorry to 
find that the number of friends and foes are so nearly di- 
vided as to render the vote of Kentucky of critical im- 
portance, but I fear nothing friendly is to be expected 
from that quarter. I yesterday received letters from Col. 
Muter and Mr. Innes, who inform me that it has few or 
no supporters in that country.” When the Virginia Con- 
vention met, violent and repeated attacks upon the Con- 
stitution were directed at the treaty-making power, by 
Patrick Henry, William Grayson, James Monroe, George 
Mason and others. It was argued that the provision as 
to concurrence of two-thirds of the Senate present was an 


Senator sees that this two-thirds’ rule paralyzes the majority of the Senate in 
its most important function, yet sees that it doubles his individual value when 
he happens to be in the minority, and none of them is willing to give it up.” 
TyLer DENNELT, JoHN Hay (1933). 
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entirely insufficient safeguard to the South and West; 
and that, as this meant two-thirds of a quorum, a cession 
of the Mississippi might be made by a vote of two-thirds 
out of fourteen Senators, that is, by ten Senators, all of 
whom might come from five Northern States. The argu- 
ment was far-fetched, but in the excited condition of the 
debates, it carried weight. (Incidentally, it may be noted 
that in the printed report of the Virginia debates nearly 
one-tenth of the pages are devoted to this treaty clause).° 
On June 13, Madison wrote to Washington that “there is 
reason to believe that the event may depend on the Ken- 
tucky members...... The business is in the most ticklish 
state that can be imagined”; and to Hamilton, he wrote 
(June 16) that “the parties continue to be nicely balanced. 
If we lose it, Kentucky will be the cause; they are gen- 
erally against us.” Washington had written to Lincoln 
(April 2) that in the Western part of Virginia, “every 
art that could inflame the passions or touch the interests 
of men has been essayed. The ignorant have been told 
that should the proposed Government obtain, their lands 
would be taken from them and their property disposed 
of. And all ranks are informed that the prohibition of 
the navigation of the Mississippi (their favorite object) 
will be a certain consequence...... ”° William Grayson 
wrote to Nathan Dane of Massachusetts, giving the 
Antifederalist view: “Our affairs in this quarter are in 
the most ticklish situation. We have got ten out of 
the thirteen Kentucky members, but we wanted the whole 
epee If we can get over the four counties which lie on 
the Ohio between the Pennsylvania line and Big Sandy 
Creek the day is our own.” It was due to their failure 


5 Exuior’s Depates, III, 141, 151-152, 221, 223, 239-240, 292-293, 311-312, 
325-326, 333-340, 344-366. 


6 Washington to Gen. Benjamin Lincoln, April 2, 1788. See Washington to 
Gen. Henry Knox, June 17, 1788: “Every species "of address and artifice has 
been put in practice by the Antifederalists to create jealousies and excite alarms. 
Much depends upon the final part which the Kentucky members will take, into 
many of whose minds apprehensions of unreal dangers respecting the naviga- 
tion of the Mississippi and their organization into a separate State have been 
industriously infused.” 
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to obtain the three missing votes from Kentucky, and the 
votes of the other Western Counties of Virginia, that the 
Antifederalists were defeated in the Virginia Conven- 
tion; for the Constitution was finally ratified by that 
State by the extremely close vote of 89 to 79. 

In the North Carolina Convention, the same opposition 
to the treaty provisions prevailed; and the same fears 
were expressed lest two-thirds of a quorum of the Senate, 
viz., ten Senators, might “give up the rivers and terri- 
tory of the Southern States.” An insistent demand was 
made that treaties should receive the approval of the 
whole Congress; and if the House could not be joined, ° 
then at least treaties should receive the sanction of the 
whole Senate. The chief argument made in behalf of the 
provision in the Constitution was the necessity of action 
by a body which could preserve secrecy (an argument 
based on an assumption which has now vanished long 
since) ." 

In the South Carolina Convention, Charles Cotesworth 
Pinckney explained that though treaty-making was an 
executive power, “political caution and republican jeal- 
ousy rendered it improper for us to vest it (the treaty- 
power) in the President alone; the nature of negotiation 
and the frequent recess of the House of Representatives 
rendered that body an improper depository of this pre- 
rogative,” hence it was agreed “to give the President a 
power of proposing treaties and to vest the Senate 
(where each State had an equal voice), with the power 
of agreeing or disagreeing to the terms proposed.” (It 
is to be noted that in this explanation no intimation what- 
ever is given that the Senate was intended to have the 
power to amend or make reservations to a treaty proposed 
to it by the President.) Lack of secrecy and shortness of 
sessions would render the House of Representatives “a 
very unfit body for negotiation.” * In opposition, strong 


7Exuior’s Depates, IV, 115, 118-120, 131. 
8 Exuior’s Desates, IV, 265-281, 291-292. 
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arguments were made by Rawlins Lowndes, Robert 
Barnwell, and others that, as two-thirds of a quorum of 
the Senate was only ten members, so much power should 
not be reposed in “so small a body of men who might 
supersede every existing law in the Union” and might 
place in six Eastern States power over the South; and 
they favored the approval of treaties by the whole Con- 
gress. 

The grounds for all this opposition were chiefly fears 
lest, by means of treaties, the Northern and Eastern States 
in combination might disastrously interfere with the in- 
terests of the South, not only as to their territorial rights 
but as to their slave trade and their commercial products. 
In fact, the struggle over this treaty clause of the Consti- 
tution, as over so many other clauses, was largely sectional, 
and the whole effort was to render treaty ratification so 
difficult as to make it impossible for the North and East 
to injure the South. Accordingly, amendments to the 
Constitution were proposed in 1788 by both Virginia and 
North Carolina to provide that “no commercial treaty 
shall be ratified without the concurrence of two-thirds 
of the whole number of the Senate; and that no treaty 
ceding, contracting, restraining or suspending the terri- 
torial rights or claims of the United States, or any of 
them, or their, or any of their rights or claims of fishing 
in the American seas or navigating the American rivers, 
shall be made, but in cases of the most urgent and extreme 
necessity; nor shall any such treaty be ratified without 
the concurrence of three-fourths of the whole number of 
the members of both houses respectively.” 

The Minority in Pennsylvania also demanded an 
amendment of the Constitution to provide that: “No 
treaty shall be deemed or construed to alter or affect laws 
of the United States, or of any particular State, until such 
treaty shall have been laid before and assented to by the 
House of Representatives in Congress.” 
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Outside of the State Conventions, Richard Henry Lee 
and George Mason in widely published letters were 
active in opposing the treaty clause. Edmund Randolph 
published his hope that Virginia would be “seconded in 
abridging the power of the Senate to make treaties the 
supreme laws of the land.”® Even among those who fa- 
vored the Constitution without amendment, there was 
some feeling in favor of requiring a concurrence of two- 
thirds of the whole Senate and in favor of joining two- 
thirds of the House with the Senate, for ratification of 
any treaty ceding territorial or other rights of the United 
States. But, as an opponent of Amendments wrote, June 
22, 1788, the circumstances requiring such an amendment 
would probably seldom occur and as “human prudence 
cannot pass certain limits, let us trust something to Divine 
Providence and the means of security he has graciously 
given.” *° 

In the Senate, in the First Congress, on September 8, 
1789, a motion was made to adopt the amendments to the 
treaty clause prepared by Virginia and North Carolina, 
but it was defeated. 

The opposition to the treaty clause of the Constitution 
in 1787 and 1788 having been largely sectional and based 
on fears by the South of Northern and Eastern interfer- 
ence with its interests by means of a treaty, it is clear that 
any amendment which might have been adopted would 


®See PAMPHLETS ON THE CoNnstiTUTION (1888), by Paul Leicester Ford, 
letters of Randolph, R. H. Lee, and Mason; see also ibid letter of James 
Iredell replying to Mason, also pamphlet by David Ramsay, both of them and 
stating that the treaty power proposed had more checks on it than that exercised 
by the Congress of the Confederation, and that control of the local interests of 
the South by the Northern States would be less under the proposed than 
under the existing Constitution. See also Essays on THE CONSTITUTION 
(1892), by Paul Leicester Ford, letter of Oliver Ellsworth (p. 165) arguing 
that the House of Representatives would be unsuited to treaties which “require 
much negotiation and secrecy”; ibid, letter of Roger Sherman arguing that it 
was “not probable they (the President and Senate) would ever make a cession 
of territory or any important national right without the consent of Congress.” 


10 See “Remarks on the Amendments to the Federal Constitution by a 
Foreign Spectator, No. XVII,” published in New York Gazerre, June 22, 1789 
and also in many newspapers in the various States. This was a series of able 
papers discussing in detail all the amendments proposed by the States, and 
refuting the arguments in favor of them. 
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have been in the direction of making ratification more, 
rather than less, difficult. 

Whether conditions have now so changed and whether 
the basis of sectional fears and interests has today so dis- 
appeared as to warrant a movement to amend the treaty 
clause in the direction of greater facility in the mode of 
ratification are interesting questions. 

No proposals were, in fact, made in Congress to amend 
the treaty clause from 1789 until December 8, 1884, when 
Townsend of Illinois introduced in the House a proposal 
for ratification of treaties by both House and Senate; and 
on December 19, 1884, and December 21, 1885, Blanch- 
ard of Louisiana proposed previous consent of Congress 
for the making of reciprocity treaties affecting the reve- 
nue.” Proposals for amendments providing for ratifica- 
tion by a majority vote of the Senate were introduced in 
Congress in 1899, 1920, 1921, and 1923; ** and for ratifi- 
cation by a majority vote in both Houses and Senate in 


1919, 1923 and 1925." 


Note: The arguments for and against the two-thirds’ re- 
quirements may be found in the following bibliography : 

JosEPH Story, COMMENTARIES ON THE CONSTITUTION OF 
THE UNITED States (1833) §§ 1506 to 1523; Tuer FEepErAL- 
ist, Nos. 64, 75; B. M. Thompson, The Power of the Senate 
to Amend a Treaty (1905) 8 Micu. L. Rev. 441; Joun W. 
Foster, THE Practice oF DipLomacy (1906); CHaries H. 
Burr, THE TREATY MAKING PowER OF THE UNITED STATES 
(1912); Epwarp §. Corwin, THE PresipEN’?’s ConTROL OF 
ForEIGN RELATIONS (Princeton 1917); Ratston Haypen, 
THE SENATE AND TREATIES (1920); Univ. of Mich. Studies; 
Samuel W. McCall, Again the Senate (1920) ATLANTIC 
MontHiy CXXVI, 395; Quincy Wricut, THE ConTROL oF 
AMERICAN ForEIGN RELATIONS (1922); George W. Wicker- 


11 48th Cong., 2d Sess.; 49th Cong., Ist Sess. See HermMAN J. Ames, Pro- 
POSED AMENDMENTS TO THE CONSTITUTION, 1789-1889, AND ProposEp AMEND- 
MENTS 1889-1926, SENATE DocumMENT No. 93, 69th Cong., Ist Sess. 


12 55th Cong., 3d Sess., February 4, December 4, 1899 in the House. Grow 
of Pennsylvania; 66th Cong., 2d Sess., March 22, 1920, in the Senate by Owen 
of Oklahoma; December 6, 1930 in the House by Ayres of Kansas; 67th 
Cong., Ist Sess., April 12, 1921, in the Senate, by Owen of Oklahoma; 68th 
Cong., 1st Sess., December 10, 1923, in the Senate by Owen of Oklahoma. 

13 66th Cong., Ist Sess., July 28, 1919, in the House by Griffin of New York; 
68th Cong., Ist Sess., December 5, 1923, in the House by Griffin of New York; 
69th Cong., Ist Sess., December 7, 1925, in the House by Griffin of New York. 
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sham, The Senate and Foreign Relations (1923) Forricn Ar- 
Fairs II, 193; Charles C. Tansil, The Treaty Making Power 
of the Senate (1924) 18 Am. J. or Int. Law 477; Linpsay 
Rocers, THE AMERICAN SENATE (1926); D. F. FLEemine, 
THE TREATY VETO OF THE AMERICAN SENATE (1930); RALPH 
ARNOLD, TREATY MAKING PROcEDURE—A COMPARATIVE STUDY 
OF THE METHODS OBTAINING IN DIFFERENT STATES (1933) 
Oxford Univ. Press; RoypEN J. DANGERFIELD, IN DEFENSE 
OF THE SENATE—A Stupy In TREATY MAKING (1933) Univ. 
of Okla. Press; W. Stutt, TREATIES DEFEATED BY THE SENATE 
(1933) Johns Hopkins Univ. Press. 
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All readers of the GEORGE WASHINGTON LAW RE- 
VIEW’ are indebted to Mr. George A. King for his schol- 
arly and temperate discussion of the chief legal questions 
that are suggested by the Joint Resolution of Congress’ 
under date of June 5, 1933, which purports to deny full 
literal effect to contract clauses that call for the payment 
of money obligations in terms of gold or some one particu- 
lar kind of coin or currency. The importance of the sub- 
ject and the variety of opinions that have been expressed 
in responsible quarters in relation to these questions seem 
to justify some additional discussion of the topics pre- 
sented in, or suggested by, Mr. King’s article. 

The central legal issue presented by the legislation in 
question is the issue as to its constitutional validity. This 
fundamental constitutional question must be carefully dis- 
tinguished from subordinate questions as to the interpre- 
tation and meaning of the detailed provisions of the stat- 
ute. The chief significance of obtaining a precise focus 
on the constitutional question presented is that it shows 
that previous cases which touch upon the topics involved 
do not really decide the question of constitutional valid- 
ity. 

EARLY AUTHORITIES ON THE GOLD CLAUSE 

One of the leading cases on the validity of the gold 
clause, Bronson v. Rodes,’ dealt with the question of the 
validity of the tender of United States notes, issued under 
the Civil War legislation, in satisfaction of the amount 
due upon a bond and mortgage, entered into before the 


1 (1934) 2 Geo. Wasn. L. Rev. 131-154. 

248 Srat. L. 112. 

37 Wall. 229, 19 L. ed. 141 (U. S. 1869). 
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Legal Tender Acts* were passed and which contained a 
stipulation that repayment of the mortgage debt should 
be made in gold and silver coin, lawful money of the 
United States. The Supreme Court of the United States 
held, reversing the New York Court of Appeals,* that the 
tender of United States notes was not sufficient to satisfy 
the mortgage debt and was therefore properly refused by 
the mortgagee. The ratio decidendi was stated by Chase, 
C. J., in rendering the opinion of the Court in the fol- 
lowing language: 
“Nor do we think it necessary now to examine the question 
whether the clauses of the Currency Acts, making the United 


States notes a legal tender, are warranted by the Constitution. 
66x * * * a * * * * * * 
“It follows that there were two descriptions of money in use 

at the time the tender under consideration was made, both au- 

thorized by law, and both made legal tender in payments. 

“The statute denomination of both descriptions was dollars; 
but they were essentially unlike in nature. * * * It was impos- 
sible, in the nature of things that these two dollars should be the 
actual equivalents of each other, nor was there anything in the 
Currency Acts purporting to make them such. * * * 

“If, then, no express provision to the contrary be found in the 
Acts of Congress, it is a just if not a necessary inference, from 
the fact that both descriptions of money were issued by the same 
government; that contracts to pay in either were equally sanc- 
tioned by law. * * *’”® 


These statements from the opinion of the Court estab- 
lish clearly that the ground of the decision enforcing the 
“gold clause” in the mortgage contract between Bronson 
and Rodes was simply that the contract was legal when 
entered into and that there was nothing in the Currency 
Acts of Congress to displace its validity. The decision, 
therefore, is not rested on any constitutional issue. The 
decision certainly does not hold that a statute of Congress 
would be unconstitutional that required that legal tender 
notes should be accepted in payment of debts arising out 
of contracts which by their terms stipulated for payment 


412 Srart. L. 345, 532, 709. 
534 N. Y. 649 (1865). 
6 Supra note 3, pp. 251-2. 
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in gold or silver coin. There was no such statute in ex- 
istence, or at least the Court thought no existing statute 
could possibly be construed to have that significance. 

The opinion in Bronson v. Rodes' goes on to show that 
the policy of the United States, as expressed in the laws 
of Congress in force at the time of the decision, contem- 
plated the enforceability of the gold clause in contracts. 
These statutes did not contemplate the enforced equiva- 
lence of the different kinds of currency in use. Thus, the 
requirement then in force with relation to the payment 
of customs duties was that these duties must be paid in 
coin. Interest on the public debt was also, by the terms 
of the bonds issued, to be paid in coin. The Currency 
Acts then in force did not purport to alter or declare in 
any way the scope of these obligations issued by the 
United States Government itself. The validity of pri- 
vate contracts calling for payment in gold or silver coin 
was doubtless contemplated as necessary in order to make 
it possible for importers to obtain gold wherewith to pay 
the stipulated import duties in coin. The United States, 
when needing gold coin to pay the interest on the public 
debt might contract with banks or private persons to ob- 
tain the gold coin and the legislative policy evidently con- 
templated the validity of such contracts. 

It seems abundantly plain, therefore, that the decision 
in Bronson v. Rodes’ is purely a decision interpreting and 
applying the various statutes of Congress that were rele- 
vant to the questions at issue upon the assumption that all 
of these statutes, including the Legal Tender Acts of 1862 
and 1863*° were constitutional. No issue as to the con- 
stitutional power of Congress was really presented.” The 

7 Supra note 3, pp. 252-3. 

812 Srar. L. 345 § 1, 12 Srar. L. 532 § 710. 

9 Supra note 3. 

1012 Srar. L. 532. Also 12 Strat. L. 345, 709. 

11 Similarly in Trebilcock v. Wilson, 12 Wall. 687, 20 L. ed. 460 (U. S. 
1871), the questions presented were essentially matters of statutory construction 
and not questions as to the constitutional limits upon the power of Congress 


to deal legislatively with contracts calling for payments in terms of coin. In 
this case, Wilson gave Trebilcock a promissory note for $900 due one year 
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case is, therefore, by no means a controlling authority in 
relation to the paramount contemporary question as to the 
constitutional validity of the Joint Resolution of 1933. 

The English decisions cited by Mr. King obviously do 
not involve constitutional questions which present any 
significant similarity to those involved in the discussion 


after date with 10% interest, payable in specie and executed a mortgage for 
security. In February, 1863, Wilson offered to pay the amount due on the note 
and tendered for that purpose United States notes which had been declared by 
the Act of Congress of February 5, 1862, to be legal tender for all debts, public 
and private, with certain exceptions. The tender was refused by the mortgagee. 
Thereafter, Wilson, the mortgagor, brought suit to compel the release and dis- 
charge of the mortgage upon payment of legal tender notes in satisfaction of 
the debt. It was held in the Supreme Court of the United States, reversing 
the Supreme Court of Iowa, that the mortgagors were not entitled to this relief. 
The ground taken by the Court was the same as that relied upon for the de- 
cision in Bronson v. Rodes, namely, that the Acts of Congress with relation to 
the currency did not invalidate contracts specifically providing for payment in 
coin. The position of the Court and the reason for its ruling in Trebilcock v. 
Wilson are indicated by the following excerpts: 

“As the act of 1862 declares that the notes of the United States shall also be 
lawful money and a legal tender in payment of debts, and this act has been 
sustained by the recent decision of this court, as valid and constitutional, we 
have, according to that decision, two kinds of money, essentially different in 
their nature, but equally lawful. It follows, from that decision, that contracts 
payable in either or for the possession of either, must be equally lawful and, 
if lawful, must be equally capable of enforcement. . . . 

“If we look to the act of 1862, in the light of the contemporaneous and sub- 
sequent legislation of Congress, and of the practice of the government, we shall 
find little difficulty in holding that it was not intended to interfere in any re- 
spect with existing or subsequent contracts payable by their express terms in 
specie; and that when it declares that the notes of the United States shall be 
lawful money, and a legal tender for all debts, it means for all debts which are 
payable in money generally, and not obligations payable in commodities, or ob- 
ligations of any other kind.” (Italics added.) 

The same considerations were controlling in the decisions in Butler v. Hor- 
witz, 7 Wall. 258, 19 L. ed. 149 (U. S. 1869), and Gregory v. Morris, 96 U. S. 
619, 24 L. ed. 740 (1878). There is an additional point more definitely decided 
in these cases, namely, that the amount of the legal damages should be assessed 
in coin and judgment rendered accordingly. This same rule as to damages had 
been approved in Bronson v. Rodes. Vide loc. cit. at p. 254. These decisions 
were both rested wholly on principles of interpretation of the laws of Congress 
without challenging the constitutionality of the Legal Tender Acts. The posi- 
tion of the Court in Butler v. Horwitz is indicated by the following sentences 
from the opinion: 

“This inference as to contracts made previous to the passage of the Acts mak- 
ing United States Notes a legal tender, is strengthened by the consideration that 
those Acts not only do not prohibit, but, by strong implications, sanction con- 
tracts made since their passage for payment of coin; and consequently, taken 
in connection with the provision of the Act of 1792 concerning money of ac- 
count, require that damages upon such contracts be assessed in coin, and judg- 
ment rendered accordingly; . . . We are of opinion, therefore, that under the 
existing laws, of which, in respect to legal tender, the constitutionality is, we 
repeat, in this case, assumed, damages may be properly assessed and judgments 
rendered, so as to give full ‘effect to the intention of parties as to the medium 
of payment. . 


12 Supra note ” 
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of the validity of the Joint Resolution of Congress of 
June 5, 1933.** 

An examination of the opinion in the case of Feist v. 
Societe Intercommunale Belge D’Electricite’* makes it 
clear that the House of Lords regarded the problem pre- 
sented as being merely one of construction of contractual 
provisions. It was pointed out that the gold clause had 
probably been inserted in contemplation of the contin- 
gency that other forms of legal tender at the place of pay- 
ment might fluctuate widely, but there was no statute in- 
validating such a contractual arrangement. Indeed, there 
can be little doubt that if there had been a British statute 
similar to the Joint Resolution of Congress of June 5, 
1933,*° its terms would have been followed by the English 
courts if properly applicable to the discharge of the con- 
tract in question. It is a matter of common knowledge 
that the powers of Parliament are indefinitely broad and 
are not subject to any constitutional restriction that would 
be relevant to such a matter as the enforceability of con- 
tractual provisions for money payments. 

Similarly, the case of Broken Hill Proprietary Com- 
pany v. Latham” presents a question of contractual inter- 
pretation. No point is debated as to the validity or in- 
validity of relevant statutes." 

It is plain that these English decisions have no real 
bearing’® on the constitutionality of legislation by the 

13 Supra note 2. 

141 U. S. Law Week 397 (1934). 

15 Supra note 2. 

16 (1933) 1 Chancery Div. 373. 

17In this case the only question approaching our constitutional question was 
the point as to the choice of law to be applied to the transaction as between 
the Australian law and the English law. It was held that since the contract 
contemplated payment in Australian pounds that this standard would have to be 
followed, even though the holder of the debentures asked for and received pay- 
ment in London where Australian pounds were not legal tender. The question 
presented in this respect was one relating to the conflict of laws or the extra- 
territorial application of a particular body of law, with regard to the interpre- 
tation of the phraseology employed in a contract in defining the amount or kind 
of money in which payment under that contract was to be made. 

18 The inapplicability of British decisions to questions of American public law 
has often been noted. The reasons are similar to those which render decisions 


of American courts on questions of constitutional law inapplicable to problems 
arising under the British system. These reasons are suggested though not fully 
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Congress of the United States which explicitly declares, 
“That every provision contained in or made with respect 
to any obligation which purports to give the obligee a 
right to require payment in gold or a particular kind of 
coin or currency, or in an amount in money of the United 
States measured thereby, is declared to be against public 
policy; * * *. Every obligation, heretofore or hereafter 
incurred, whether or not any such provision is contained 
therein or made with respect thereto shall be discharged 
upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for public 
and private debts. * * *”” 


CONSTITUTIONAL NATURE OF PRESENT ISSUE 


It seems clear therefore, that the issue as to the consti- 
tutionality of the Joint Resolution of Congress of June 
5, 1933,” purporting to invalidate the gold clause in con- 
tracts whether entered into theretofore or thereafter must 
be considered on a somewhat different plane of legal argu- 
ment and reasoning from that employed in the decisions 
just mentioned, all of which purport to be interpretative 
decisions enforcing the law, whether statute or common 
law, ascertained to be properly applicable, without any 
attempt to pass upon the constitutional validity of any 
legislative action or even upon the validity of any admin- 
istrative exertion of governmental power. 

The decisions which most nearly approach the question 
at present in controversy are the various Legal Tender 
decisions” rendered by the United States Supreme Court 
indicated by Lord Haldane in the well-known decisions in Commissioners v. 
Blott, (1921) 2 Appeal Cases 171, in discussing the taxability under the English 
law of stock dividends, a point which had been carefully considered by the 
United States Supreme Court in the famous decision of Eisner v. Macomber, 
252 U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). His Lordship said: 

“I have not allowed myself to treat the decision of the Supreme Court of the 
United States in the case of Eisner v. Macomber as a reason for the conclusions 
at which I have arrived, for the taxing statute then in question was of a dif- 
ferent order and the jurisprudence invoked was also in certain points different.” 

19 48 Stat. L. 112. 

20 Supra note 2. 


21 Legal Tender Cases—Knox v. Lee, Parker & Davis, 12 Wall. 457, 20 L. 
ed. 287 (1870); Juillard v. Greenman, 110 U. S. 421, 28 L. ed. 204 (1884). 
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in passing upon the validity of the Acts of Congress mak- 
ing United States notes a legal tender.*” There, the issues 
raised related to the ultimate constitutional power of 
Congress to act upon a matter involving the relative status 
of United States notes and coined money, and the legal 
applicability of these notes to the payment of ordinary 
debts.” The power of Congress to adopt the legislation 
there contested was ultimately sustained after long and 
serious discussion. It may be appropriate preliminarily 
to point out that the substantial effect of the Legal Tender 
decisions“ would be quite subverted if the gold clause in 
contracts was held to be constitutionally untouchable, for 
by the common use of this clause the availability of the 
United States ‘notes or Federal Reserve notes or anything 
but gold coin could be excluded in practice and legal 
tender paper would have no important field in which its 
use would be a controlling factor. The substantial effect 
of the Legal Tender decisions” was to hold that Congress 
could provide that something other than gold and silver 
coin should be made a legal tender in payment of debts 
and the theory of these decisions is undoubtedly that Con- 
gress has very wide powers over the currency and may 
determine the relational status of the different component 
parts of the currency. If the gold clause were allowed 
to be controlling, however, the Legal Tender decisions” 
would be a dead letter. They would merely be a case of 
“law in books”; the law in action would be that every- 
one who was smart enough to stipulate for gold expressly 
would be entitled to exact payment in gold or the equiva- 
lent in exchange value as determined by private markets 
and the bargaining of speculators, quite irrespective of 

2212 Srat. L. 345, 532, 709, 18 Sra. L. 296, 20 Strat. L. 87. 

23 The pivotal clause in the Legal Tender Acts of 1862 read as follows: 
. .. and such notes ... shall also be lawful money and a legal tender in pay- 
ment of all debts, public and private, within the United States except for duties 
on imports and interest .. . as aforesaid.” (I.e., interest on the public debt of 
the United States.) 12 Srat. L. 532. 

24 Supra note 21. 


25 Supra note 21. 
26 Supra note 21. 


“ 
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what the policy of Congress in relation to the currency, 
adopted in solemn legislative form for the benefit of the 
whole people, might be. 

But it will be more satisfactory to discuss the central 
question de novo without attempting to rely exclusively 
upon the Legal Tender decisions.” It may not be inap- 
propriate to call attention to some general considerations 
with regard to the problem of constitutional construction 
which certainly have a vital bearing upon the decision of 
the issue now under discussion. 


LOGICAL APPROACH TO THE CONSTITUTIONAL PROBLEM 


Most persons will probably agree, as a matter of prin- 
ciple, that in determining the constitutionality of the leg- 
islation under consideration, careful attention must be 
given both to the weight and importance of the public 
right or public power to act in relation to currency ques- 
tions, and also to the private right or private interests of 


persons affected by the legislation. But in practice, the 
tendency is to emphasize one side of the argument exclu- 
sively, or at least in terms that show a strong amorous 
preference, and then to point out that the other set of in- 
terests must yield to the preponderant claims of the set 
of rights or interests which were first given consideration. 
Thus, it is very natural to assume that private contract 
rights, heretofore legally recognized under the common 
law or under existing statutory systems, have a hard crys- 
talline character so that they will be preserved in prac- 
tically the same form as against the forces of legislative 
change. Lawyers, long immersed in the consideration 
of cases involving chiefly matters that do not touch upon 
questions of governmental power or of constitutional or 
international law, are apt to think of the legal ideas which 
develop as being of a permanent and unchangeable sort. 
The due process clause of the Fourteenth Amendment 
has been used as the pivot on which these arguments could 


27 Supra note 21. 
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turn so that its provisions have often been represented to 
be a well nigh universal preservative of common law in- 
stitutions or familiar legal forms and concepts as against 
novel state legislation. Attempts have been made to in- 
vest the due process clause of the Fifth Amendment with 
a similar utility in relation to legislation by the federal 
government. Legislative change, rushing into this or- 
derly landscape of familiar scenes and upsetting the es- 
tablished relations of parties is readily characterized as 
unconstitutional. Yet, obviously, no one would seriously 
claim that all existing legal rights and duties are pre- 
served en masse from legislative change by the very gen- 
eral constitutional safeguards in favor of private liberty 
and private property.” It is important in any discussion 
of a question like the present, not to prejudge all the cen- 
tral issues by assuming a priori that contract rights in 
relation to this matter of payments in gold or the equiva- 
lent can be defined as “absolute rights” involving an 
“absolute” freedom from governmental interference.” 
The notion of “absolute” private rights might well be 
eliminated from legal thought. Private rights as between 
private parties represent an equilibrium in which the rel- 
ative interests, claims and recognized analogous rights of 
both parties have to be brought into a satisfactory balance. 
It is always a matter of relative rights not of absolute 
rights. ‘The same statement is in reality true also as re- 
gards the relation of the individual to the government, or 
to society viewed collectively in its quasi-corporate aspect. 
Individual interests cannot claim an absolute immunity 
as against the public power, but in all cases there must 


ans — v. People of the State of New York, U. S. Law Week, March 6, 
2 

29 The effect of this type of logic in foreclosing all real discussion of the con- 
trolling legal issues is illustrated in a striking way in the majority opinion of 
the United States Supreme Court, in Frost v. Railroad Commissioner of Cali- 
fornia, 271 U. S. 583, 46 Sup. Ct. 605, 70 L. ed. 1101 (1926), delivered by 
Sutherland, J. The same distinguished Justice has reached very different con- 
clusions, on substantially the same issues, when utilizing a different logical ap- 
proach. Stephenson v. Binford, 287 U. S. 251, 53 Sup. Ct. 181, 77 L. ed. 288 
ae, 
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be a mutual adjustment of the conflicting interests. The 
idea that the contract rights are protected by any rigid 
universal rule from the effects of governmental action is 
a misconception that owes its prevalence to its comfort- 
ableness. It is easier to think of a rigid right which will 
hold out unchanged against legislative storms and pre- 
serve the same form and character, notwithstanding the 
legislative attack, than it is to think of a flexible legisla- 
tive power which, while remaining the same so far as its 
dynamic potentiality is concerned, yet assumes different 
forms as circumstances require and produces very dif- 
ferent effects on the familiar common law rights by the 
various operations it accomplishes at different times. 

Absolute governmental power should not be postulated 
at the commencement of an argument on a constitutional 
question anymore than absolute or immutable private 
rights should be postulated.** Both the governmental 
power and private right should be allowed a relative va- 
lidity, but in the result the two must be harmonized, 
which means that both must yield something from the 
definition that would formerly have been given of their 
scope, in order that the newly perceived conflict may be 
brought to an adjustment and an acceptable rule provided 
for the control of the contested situations. 

In discussing the questions of the validity of federal 
legislation affecting the gold clause, we must seek a start- 
ing point somewhere, even though we desire earnestly to 
consider both sides of the argument with equal attention. 
We may desire to give equal and proper weight to the 
public right and private right, but our thought on the 
matter will ordinarily begin with one or the other of the 
two sets of interests. And this selection of a starting point 
is not merely a matter of the formal order and sequence 
of the discussion but involves an emphasis that is just as 


30 The bad logical effects of such a postulate are well illustrated in the dis- 
— opinion of Holmes, J., in Western Union Telegraph Company v. Kansas, 
216 U. S. 1, 52, et seg., 30 Sup. Ct. 190, 54 L. ed. 355 (1909). 
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effective as any logical presumption. The choice as to 
which set of interests shall engage our thought at the out 
set is extremely important, and may in a psychological 
sense really determine the outcome of the whole discus- 
sion. The choice therefore should be conscious, deliber- 
ate and carefully considered. I shall choose to direct at- 
tention to the governmental power in the first place, rather 
than to the private interest. For this choice three main 
reasons can be given, each of which actually influences 
me seriously in making the choice of starting points and 
which therefore should be fully stated. 

First, the language of the Constitution itself gives a 
paramount position to federal statutes enacted pursuant 
to the Constitution. Such statutes are declared in Article 
VI, clause 2, to be the supreme law of the land. The 
powers of Congress are stated first and with comparative 
fullness and emphasis. For example, the legislative pow- 
ers of Congress are stated in Section 8 of Article 1. The 
restrictions listed in the original Constitution are given 
a secondary and subordinate position and many of the best 
known restrictions are afterthoughts embodied in the first 
ten amendments. The restrictions in the original Consti- 
tution are both specific in character and limited in scope, 
and are obviously not intended to block the effective exer- 
cise of the primary powers. Indeed, in some instances, 
the restrictions suggest a broader interpretation of the 
primary powers than would otherwise have been thought 
justifiable. For example, the provision “The Privilege 
of the Writ of Habeas Corpus shall not be suspended un- 
less when in Cases of Rebellion or Invasion the public 
Safety may require it” indicates that Congress was thought 
to have a power to interfere with personal, physical lib- 
erty growing out of its general powers, which would be 
beyond judicial control unless that judicial control were 
expressly preserved. 

But, a more fundamental phase of this argument starts 
from the point that private rights, such as contract rights, 
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sought to be protected as against federal governmental 
power, are based upon state laws. They are rights which 
have relation primarily to the common law or statute law 
regarding contracts in a particular state. The Constitu- 
tion (in Article VI) in the well know supremacy clause, 
evidently contemplates that these state laws shall be en- 
tirely subordinate to federal laws enacted within the 
proper sphere of federal power. If the state laws are 
subordinate, the private rights founded on such state laws, 
would seem to be subordinate also. Therefore, the pri- 
mary question is—What is the true federal power? What 
is its true scope, its proper meaning and content? This 
power properly defined would take priority over state 
laws, and the rights formed thereunder. Therefore, 
while not forgetting that the federal power may be lim- 
ited at some point by an impregnable stratum of private 
right, it is nevertheless logical to look for the solution of 
the conflict by considering the proper scope of the power 
which is admittedly paramount in that proper scope. 

The vested rights idea in relation to contract rights 
formed under state laws validly operative on the subject 
matter when the contracts are made, is fundamentally 
simply one phase of state law. The rights are said to be 
vested rights because state law created them and made 
them vest in the parties who now assert them, but the 
question as to how far the state law could constitutionally 
go in endowing contract rights with this vested or impreg- 
nable character can only be determined by considering 
the scope of state law and state jurisdiction in relation to 
the paramount federal power. The logical starting point 
of the discussion is therefore the true nature of the federal 
power, and the primary emphasis through the discussion 
should be upon the consideration of the legal extent and 
reach of that power. 

Secondly, to accord primary emphasis to the scope of 
the governmental power, rather than to start with the 
nature of the previously existing legal right and give that 
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aspect of the problem the primary logical and emotional 
emphasis, is one of the best ways to give true effect to the 
presumption of constitutionality. This famous presump- 
tion is often disregarded, in fact, both by judges and lay- 
men, although usually receiving a certain amount of lip 
service from students of the law and political science. 
The foundation of the presumption lies in the conception 
it implies as to the true function of judicial review. The 
assumed bases of judicial review are (a) its logical neces- 
sity, since the scheme of division of powers set forth in the 
Constitution and supported by an immense background 
of historical and juridical literature requires that each 
branch of the government, as well as each individual func- 
tionary should be legally limited to a defined sphere of 
activity and these limits being matters of law rather than 
maxims of discretion, fall within the province of judicial 
review and enforcement; and (b) its practical necessity, 
in that each branch of the government and each subdivi- 
sion, through natural zeal, tends to exaggerate its own 
importance and to over-extend its particular activities so 
that an enormous amount of conflict, overlapping and 
confusion in governmental activity would result, unless 
there was some coérdinating agency. This codrdinating 
agency, under our system, by historical prerogative, is the 
judiciary. But, to codrdinate, does not mean to exert gen- 
eral direction or general control. The legislative and the 
executive branches of the government, have general pow- 
ers of initiative and an immense field of discretion, both 
as to the choice of policies and the selection of instru- 
ments by which those policies are to be accomplished. 
For the judiciary to enter this sphere of initiative and 
discretion and to substitute for the discretion of the legis- 
lature its own discretionary choice, would obviously be a 
subversion of the whole theory of our government. The 
function of the judiciary is not to determine primarily the 
intrinsic merit of policies formulated by the legislature, 
or to decide what was the best and wisest action for the 
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executives to take in a given emergency, but merely to 
check or repress action taken by the political branches of 
the government, which is plainly and palpably in excess 
of the scope of their powers, including the cases where 
their powers are exceeded by too serious incursions into 
historically established private rights and liberties. The 
function of the courts in relation to the constitutional pro- 
tection of private rights is not primary and directory but 
secondary and corrective. This power must be very cau- 
tiously applied lest judicial final supremacy as to legal 
questions should become a thoroughgoing judicial mo- 
nopoly as to all the essential or comprehensive choices in 
governmental action. 

It seems clear that as a matter of logical procedure, 
one’s reasoning should start with the definition of the 
public power and the consideration of its legal nature, 
scope and function. Only by such procedure are we en- 
abled to ascertain whether an “absurd and excessive ex- 
travagance” in governmental action is taking place. Of 
course, the fact that we start with the nature of the federal 
power does not mean that we should disregard or forget 
the private right which is impinged upon. In a consti- 
tutional discussion, however, before the judiciary, the 
presumption that the legislative and administrative 
branches have made a fair interpretation of their own 
powers and have acted within the sphere of discretion 
permitted to them seems to require that the definition and 
description of those spheres of power should be consid- 
ered first and given the priority in judicial discussion, 
rather than that historically established private rights 
should be put to the forefront and discussed with a sort 
of innuendo that they could not be changed by any act of 
the legislature or the executive, except for reasons that 
are plainly and palpably controlling. The latter line of 
thought reverses the assumption of constitutionality as a 
psychological fact and requires the legislative or admin- 
istrative action to run the gauntlet of bristling presump- 
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tions of the unchangeability of established forms of pri- 
vate legal right and the untouchability of private interests 
by governmental action. No such presumptions as these 
last suggested have been recognized formally in judicial 
discussion and a proper respect for the other branches of 
the government and the political necessities of our con- 
stitutional system require that no such presumptions 
should ever be recognized. The true presumption is the 
one which receives so much lip service, but which is de- 
parted from frequently in psychological fact, namely, the 
presumption that action taken by the legislature or the 
executive is constitutional. A due respect for the coér- 
dinate branches of the government requires that the judi- 
ciary and the legal profession which assists the judiciary, 
should begin their thought about the problem of consti- 
tutionality by contemplating the nature of the govern- 
mental power in question and should accord to that 
power, rather than to preéxisting private rights the deeper 
emphasis throughout the study. This remains true in 
spite of the objection that the primary subject of exami- 
nation thus indicated, namely the potential scope and 
reach of legislative authority, may appear indefinite and 
intangible, as compared with the hard-edged crystalline 
rights, which the common law had been wont to recognize 
in the field now disturbed by new governmental action. 

A third reason for starting the discussion with the em- 
phasis upon the consideration of governmental power is 
that the social and individual interests represented in leg- 
islative measures will generally be found to outweigh the 
interests represented in historically established rights, be- 
cause the legislation represents the more modern and in- 
structed view of the political or economic problem, 
whereas the familiar common law or statutory right rep- 
resents a crystallization of the felt needs and the con- 
scious thought of past times. I do not mean to say that 
whatever is new is right and constitutional, and that what- 
ever is old may be constitutionally displaced. The point I 
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wish to make is simply that the superior weight of social 
and individual interests represented in legislation typi- 
cally, may be inferred from the modernity of legislation 
and its studied adaptation to contemporary needs in the 
light of contemporary knowledge and fresh current ex- 
perience in a very rapidly changing and very complex 
economic and social order. This presumption, as to the 
relative weight and importance of the conflicting inter- 
ests involved, while not sufficient absolutely to enforce 
the conclusion of constitutionality, is enough to require 
that all discussion of a constitutional question should start 
with the recognition of the authentic basis of legislative 
power, the constitutional permissibility of legislative 
change within very broad limits. Such changes may ob- 
viously involve the redefinition of rights, the recognition 
of new interests, and the formation of new crystallizations 
of legal thought and social philosophy around new cen- 
ters and principles. 

We must, therefore, begin with the discussion of the 
nature of the federal power exerted by Congress in the 
Joint Resolution of June 5, 1933. We should not begin 
with the restatement of private rights and the reassertion 
of private interests just as they existed many years prior 
to the legislation. These rights, so far as they are con- 
stitutionally untouchable by legislation, are restduary, and 
must be confined to the field which remains after a true 
and liberal conception of the relevant governmental 
power, has been established, by free consideration of its 
basic purposes and intrinsic character. 


RELEVANT POWERS OF CONGRESS 


If then we give our primary attention to the scope and 
meaning of the federal governmental powers which re- 
late to the question of the national currency, certain con- 
clusions will inevitably force themselves upon us with re- 
gard to these powers from even a rapid examination of 
the text of the Constitution. It seems plain that the fram- 
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ers of the Constitution intended to entrust the general sub- 
ject of the currency to the federal government. In Section 
8 of Article I, Congress is expressly given the power 
(a) to borrow money on the credit of the United States, 
(b) to regulate commerce with foreign nations and 
among the several states, (c) to coin money, regulate the 
value thereof and of foreign coin, and fix the standards 
of weights and measures, (d) to provide for the punish- 
ment of counterfeiting the securities and current coin of 
the United States, (e) to establish uniform laws on the 
subject of bankruptcy throughout the United States, and 
(f) to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers. All 
these provisions have a definite bearing on the questions 
we have primarily under consideration.” 


31 The term “currency” does not occur in the Constitution and its meaning 
has not been submitted to rigorous judicial analysis and interpretation. It is 
also true that the term is used in different senses by the economists and pub- 
licists who have treated of monetary and currency problems. In the Encyc. 
of Social Sciences, Vol. 4, page 649, under the heading of “Currency,” seven 
forms of currency are distinguished. The definition of currency accepted by 
this authority is that the term includes all the physical embodiments of the 
unit of account whose form and content are regulated by law. This definition 
is broader than legal tender instruments and obviously much broader than the 
conception of coined or metallic money. On the other hand it is not as broad 
as the term circulating medium, since there might be forms of money, even 
coins, whose value was not regulated by law, that did in fact circulate. Thus, 
bullion, gold or silver, might be part of the circulating medium and yet not be 
currency because dealt with in a form not specifically recognized by law. De- 
mand deposits in banks might be regarded as part of the circulating medium. 
The use of checks is constantly drawn into operation when accounts are settled 
so that very many payments occur without the actual transfer of any currency 
whatever of any other kind. 

For the purposes of our present discussion, the salient distinctions as to termi- 
nology would seem to justify the designation of four parts of the circulating 
medium (using that term in the broadest sense) which are subject to Congres- 
sional control : 

First, coined metallic money which has both intrinsic and a standard legal 
value; second, paper money redeemable by the government itself in gold or 
silver, including circulating notes of federal banks as to whose redemption the 
federal government gives a guarantee; third, any part of the circulating medium 
to which the government has validly given the quality of legal tender in pay- 
ment of debts; (under the decision in the Legal Tender cases this quality may 
be given to United States notes not presently redeemable in metallic money 
but which on account of its debt-solving power should properly be considered 
both as currency and as money) and, fourth, notes or bills whose redemption is 
not guaranteed by the government and which are not, strictly speaking, a legal 
tender but which are recognized and regulated by federal legislation and which 
in fact circulate and have an actual use in the payment of debts. 

There is a fifth classification, namely, bank deposits and credit instruments 
not actually circulating as currency which might conceivably be brought under 
federal control because of their causative bearing upon phenomena of national 


320 THE GEORGE WASHINGTON LAW REVIEW 


It is also of importance to note that in Section 10 of 
Article I, the states are expressly forbidden to coin money 
or to emit bills of credit or to make anything but gold 
and silver coin a tender in payment of debts. The states 
are forbidden in Section 10 of Article I, to pass any law 
impairing the obligation of contracts. These restrictions 
upon the states indicate that the important authority 
which the states had exercised in relation to currency mat- 
ters under the Articles of Confederation was to be entirely 
eliminated. But the very fact that it was thought neces- 
sary to establish such specific restrictions upon the states, 


currency. Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869), 
upholding a federal law adverse to the circulation of state bank notes could be 
taken as an illustration of federal power in this last field. 


The statement in the main text that Congress has general control over the 
currency is intended to apply primarily to the first four classifications of cur- 
rency, but the present writer feels that federal control could be extended to the 
entire subject of the circulating medium, including bank deposits, irredeemable 
paper and scrip issued by local authorities and corporations, as well as state 
bank notes. Congress has authority to establish banks and corporations to 
assist in the management and distribution of the circulating medium. Congress 
of course has the power to borrow money and to engage in financial transactions 
for governmental purposes on an immense scale. Congress has authority to 
issue its own securities and to determine the conditions of their use, includ- 
ing circulation and legal tender. The only components of the circulating medium 
in any sense that could be regarded as beyond the power of Congress would 
be the bonds and securities of the states and their subdivisions which may be 
issued without violation of the constitutional clause forbidding the states to 
emit bills of credit. These latter securities, as is well known, are in general 
exempt from federal taxation and immune from federal regulation. These se- 
curities of the states might conceivably acquire a certain role as circulating 
media. Possibly the warrants issued in anticipation of taxes by municipalities 
and governmental subdivisions which have acquired a status as part of the cir- 
culating medium in certain districts should be included in this category as ele- 
ments immune from federal regulation. 


But so far as the main propositions set forth in the main text are concerned, 
it would be enough to adopt a somewhat conservative notion of the powers of 
Congress over the circulating media. So long as there are several component 
parts of the currency over which Congress has control, such as domestic coins 
of gold, domestic coins of silver, United States notes redeemable in gold or 
silver, notes of the federal reserve banks and of national banks throughout 
the country supervised by the national government and acting as an important 
part of the circulating medium, there will be the problem of correlating the 
several parts of the currency. In order to protect the redeemable paper and 
to prevent the exhaustion of metallic reserves, Congress would appear to have 
the power to correlate the functions of the redeemable paper with the circu- 
lating coin, with foreign coins and with the legal standards of value in the sense 
discussed in the main text. If other elements are added to the currency or to 
the circulating medium over which Congress may be supposed to have control, 
such as state bank notes, corporate scrip and bank deposits payable on demand, 
it would merely increase the complexity of correlating the different components 
although this complexity would really have existed in principle even though we 
confined our attention to components of the currency that are universally recog- 
nized as such. 
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with regard to the emission of bills of credit and the 
establishment of rules that would make paper money ac- 
ceptable in payment of debts, indicate that it was thought 
that without such restrictions, the states might have effec- 
tively claimed the powers in question. The fundamental 
intention of the framers of our present Constitution was 
to transfer this whole subject of the currency to the con- 
trol of Congress and to make that control doubly sure by 
restricting the states specifically and omitting any specific 
relevant restrictions as regards the newly established fed- 
eral powers in this field. 

Since the general intention was to confer upon Congress 
control over the currency, and no specific restriction was 
mentioned as applicable to Congress, it may well be urged 
that the Nation should be regarded as succeeding to the 
powers which may be deemed appropriate to sovereignty 
in relation to the whole question of currency control. 

Thus in Juilliard v. Greenman,” this principle was 
fully recognized in the opinion of the United States Su- 
preme Court delivered by Mr. Justice Gray in the follow- 
ing language: 

“The constitutional authority of Congress to provide a cur- 
rency for the whole country is now firmly established. * * * 
The reason for this conclusion was stated by Chief Justice 
Chase, and repeated by the present Chief Justice, in these words: 
‘Having thus, in the exercise of undisputed constitutional pow- 
ers, undertaken to provide a currency for the whole country, it 
cannot be questioned that Congress may, constitutionally, secure 
the benefit of it to the people by appropriate legislation. * * * 

“It appears to us to follow, as a logical and necessary conse- 
quence, that Congress has the power to issue the obligations of 
the United States in such form, and to impress upon them such 
qualities as currency for the purchase of merchandise and the 
payment of debts, as accord with the usage of sovereign govern- 
ments. The power, as incident to the power of borrowing money 
and issuing bills or notes of the government for money borrowed, 
of impressing upon those bills or notes the quality of being a 
legal tender for the payment of private debts, was a power uni- 
versally understood to belong to sovereignty, in Europe and 


America, at the time of the framing and adoption of the Con- 
stitution of the United States, * * * 


32110 U. S. 421, 445, 28 L. ed. 204 (1884). 
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““* * * Under the power to borrow money on the credit of the 
United States, and to issue circulating notes for the money bor- 
rowed, its (Congress’) power to define the quality and force 
of those notes as currency is as broad as the like power over a 
metallic currency under the power to coin money and to regulate 
the value thereof. Under the two powers, taken together, Con- 
gress is authorized to establish a national currency, either in 
coin or in paper, and to make that currency lawful money for all 
purposes, as regards the national government or private indi- 
viduals.” (Italics added.) 

It may legitimately be urged that the express powers 
granted are representative terms and are intended to in- 
dicate that the Nation has on this subject all the powers 
which any other sovereign government has or can enjoy. 
It also may be urged that the Nation succeeded to the 
unlimited powers which were enjoyed by the Crown and 
Parliament of Great Britain in this field. It has often 
been argued that the state governments succeeded to the 
powers of the Crown and Parliament of Great Britain 
with respect to subjects which have not been delegated to 
the national government and with regard to which the 
States have not been specifically restricted. The legal 
proofs of the powers of the national government in rela- 
tion, for instance, to the conduct of international rela- 
tions, the carrying on of war, the maintenance and sup- 
port of armies in the field, and the establishment of mili- 
tary governments in areas subjected to the force of our 
arms, rest upon analogous reasoning by induction from 
limited phrases in the Constitution which are, literally, 
incomplete. Thus, the language of the Constitution is 
that Congress shall have power to declare war. It is not 
explicity stated that Congress shall have the power to 
provide for the conduct of war or to pass ancillary legisla- 
tion regulating our domestic affairs which may be thought 
to facilitate the successful carrying on of an armed strug- 
gle with the foreign nation, but it never has seriously been 
urged that the language of the Constitution is too limited 
in this respect to sustain the necessary powers of our fed- 
eral government as a sovereign state on an equality with 
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other members of the family of nations. A similar rea- 
sonable interpretation of the grants to Congress of specific 
powers with relation to the currency and credit of the 
United States and the control of the standard of value will 
lead to the conclusion that these express provisions relat- 
ing to coinage, credit, the value of coined money, the 
standards of weights and measures, and the regulation of 
commerce, should not be construed separately as a conge- 
ries of piece-meal grants, an assortment of unrelated items 
of power divided by empty intervening spaces of policy 
and action in which the government is by implication al- 
together impotent, but rather that these specific grants 
are representative terms which taken together imply the 
existence of a comprehensive and self-sufficient federal 
power over the whole subject of media of exchange, stand- 
ards of measure and value, the coinage of money and the 
control of credit.** 

But it is not really necessary to rely on the argument 
of inherent sovereign power. The specific grants them- 
selves, if construed with reasonable liberality, will be 
found sufficient to sustain the action of Congress in rela- 
tion to the issues under consideration. Congress is given 
power “to coin money,” and “regulate the value thereof.” 
This expression “regulate the value thereof” has some- 
times been subjected to the limiting interpretation that 
it means merely to fix the weight and fineness of coins 
and to prescribe denominations of coinage and fix the 
relative exchange values of the different coins. While 
this interpretation is not altogether outside the bounds 
of reason, it certainly does seem an unjustifiably narrow 

83 It is interesting to note that Congress has been held to have the authority 
to penalize the act of counterfeiting in the United States the bank notes issued 
under the authority of foreign government. United States v. Arjona, 120 U. 
S. 479, 7 Sup. Ct. 628, 30 L. ed. 728 (1887). The only express legislative 
power relating to this subject is the phrase, “The Congress shall have power 

. to provide for the Punishment of Counterfeiting the Securities and cur- 
rent Coin of the United States.” Unitep States ConsTITUTION, Article I, 
Section 8. The authority of Congress in this field, however, is probably to be 
based upon implications to be drawn from the sovereign power of the United 


States in the field of foreign relations in general, rather than upon the more 
specific legislative power of Congress over our own currency. 
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one. The power to coin money itself would seem to carry 
with it the right to fix the standards of weight and fineness 
of metal to be incorporated in the various coins and the 
expression “regulate the value thereof” would then be 
really superfluous and redundant if the term “value” is to 
be construed in this narrow sense. Furthermore, this in- 
terpretation of the term “value” is not consonant with the 
meaning of the succeeding phrase which sets forth the 
power to regulate the value of foreign coin. The com- 
plete phrase is “To coin money, regulate the value thereof 
and of foreign coin.” The foreign coin has already been 
stamped as having a certain nominal value. Its compo- 
sition as to weight and fineness of metal has been fixed by 
the laws of the government under whose authority it was 
issued, and the chief kind of regulation that the United 
States could apply to it would be to fix its relative value 
in relation to our own monetary standards. But if to 
regulate the value of foreign coin means to fix by legisla- 
tion the legal relationship of foreign coin (which has a 
defined metallic content and weight determined by for- 
eign legislation and practice) to the different elements 
of our own currency and to our American standards of 
value, then the phrase “regulate the value” which is ap- 
plied both to foreign coin and to our own coin must be 
given a broad meaning. Why does not the strictly paral- 
lel power to regulate the value of money coined by our 
own government mean the power to regulate the rela- 
tional status of such coin to the standards of value estab- 
lished by law as the basis of our currency system? For 
instance, if Congress should think that foreign coins were 
in fact circulating at a false premium or that such coins 
were so often debased or underweight that they should 
not be given recognition at nominal exchange rates, would 
it not be proper for Congress in defense of the economic 
interests of our own people to prohibit the introduction 
either of debased and underweight foreign coins in inter- 
national exchange or to enact that such coins should re- 
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ceive a certain artificial exchange rating? If such acts 
be included under the power of Congress to regulate the 
value of foreign coin, why does not the parallel power 
of Congress to regulate the value of money coined in our 
own mints include the power to regulate the relation of 
such coined money to the credit currency or to other stand- 
ards of monetary value which Congress might choose to 
adopt, such as the much talked of commodity dollar? 
The force of this argument is also well illustrated by 
considering the power of Congress to fix the relative 
values of the two metals, gold and silver. The power to 
coin money of gold and silver includes a power to estab- 
lish a coinage ratio between the two metals that may drive 
one or the other from actual circulation. This phenome- 
non cannot be explained on the theory that Congress in its 
legislation about coinage is merely declaring the intrinsic 
values of the two metals, for it is the very fact that the 
legislation of Congress may not express with accuracy the 
relative valuation which the metal or exchange markets 
of the world would place upon the two, that leads to the 
operation of Gresham’s law whereby the cheaper money 
drives out the dearer. Furthermore, Congress is certainly 
not bound to attempt to assign the coinage of the two 
metals nominal values which would correspond to the re- 
lationship established by the commercial markets at any 
particular given time as to the relative exchange value 
of the two metals. Congress might with constitutional 
propriety ignore the market or intrinsic value of the two 
metals and might refuse to attempt to set forth any ap- 
proximate expression of this market relationship in its 
legislation fixing the legal coinage ratios of the two. Who 
would say that such legislation was unconstitutional? Yet, 
Congress would be giving to the metal, whose intrinsic 
value was fixed by the market at a rate less favorable 
than the coinage rate, an artificial or fiat value for actual 
currency purposes. If there was free and unlimited coin- 
age of the “cheaper” metal this would lead to a rise in 
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prices unless the quantity theory of money, long defended 
by the economists, is unsound. Suppose that Congress 
envisaged this result—the rise in prices—and really aimed 
at causing it. Would this element of purpose render the 
legislation unconstitutional? Should we not rather say 
that the formal power granted can be used for different 
purposes in the discretion of Congress, and that one of the 
permissible purposes is price readjustment or reflation? 
It seems hard to avoid the conclusion that the power of 
Congress over the relative coinage values of the two 
metals logically implies a control, or at least some very 
considerable control, over the value of money, in the sense 
of the purchasing power of money. Congress, in fixing 
coinage ratios, is not merely regulating value in the sense 
of fixing the relative weights of gold and silver which 
should have the same market value or purchasing power. 
The regulation of the ratio value of the coined metals 
cannot be confined to the status of the metals considered 
by themselves, but seems clearly to involve some regula- 
tion of the purchasing power of the authorized metallic 
money. 

It is also true, in a deeper sense, that the phrase “to 
regulate the value thereof,” that is, of our own minted 
coin, implies a power to determine the relation between 
the amount and type of coinage and the general price 
level. The value of coin means either its relation to an 
ideal standard or else its relation to purchasing power, 
its value in terms of the commodities. The regulation 
of the value of gold, in terms of itself, would be simply 
the power to coin money of that metal, that is, to fix the 
amount of gold that should correspond to a certain nomi- 
nal value taken as a standard. But the power to regulate 
the value of coin goes further than this, otherwise the two 
phrases, “to coin money—regulate the value thereof,” 
would mean the same thing, and the language would be 
redundant. Tautological statements are not found in the 
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Constitution and the usual canon of costruction is to find 
different meanings for similar phrases if possible. 

The word “regulate,” in the terms of the constitutional 
grant under discussion, deserves a moment’s separate no- 
tice. It stands in suggestive contrast with the very differ- 
ently colored word “fix,” which occurs in the same 
sentence in the phrase “fix the Standard of Weights and 
Measures.” Congress is not given power merely to “fix” 
the value of coined money, but is given full power to 
“regulate the value thereof.” To “fix” the value of money 
would probably mean to establish a permanent standard, 
formally static in character, like the standards of weights 
and measures. But the power to “regulate” the value of 
money goes much farther than the initial fixation of 
nominal values for units of coin or currency. The term 
“regulate” implies a continuing power to adjust and con- 
trol, and regulation of value implies that value is or may 
be a variable factor which acquires legislative adjustment 
and control. 

If we turn to that justly venerated authority, Webster’s 
Dictionary, we find that, by general definition and usage, 
to “regulate” means “to adjust or control by rule, method, 
or established mode,” “to subject to governing principles 
or laws,” “to adjust or maintain with respect to a desired 
rate, degree, or condition, especially to adjust so as to 
work accurately.” If we apply these definitions, to “regu- 
late” the value of coined money would mean to “adjust” 
that value so as to “maintain” it at a correct “rate” or in a 
stable or otherwise desired “condition,” so that it will 
“work accurately” as a common dominator of the ex- 
change values of commodities and services. 

The scope of the power of Congress to “regulate” the 
value of coined money can properly be compared to the 
scope of the analogous and similarly worded power to 
“regulate” commerce with foreign nations and among the 
several states. No one claims that the latter power is 


limited to the “declaration” by Congress of “natural laws 
5 
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of trade” or the “intrinsic values” of commercial ex- 


change. The parallel power of Congress to regulate the 
value of coined money should be accorded a similar liber- 
al construction. 

The problem of value was not thoroughly understood 
by the framers of the Constitution, and it is not thoroughly 
understood by the statesmen and publicists of our own 
day, but the general conception of regulating the value 
of money is surely broader than the mere conception of 
fixing the authorized denominations of coinage.** Not 


34 The actual thought of the framers of the Constitution on the meaning of 
the term “value” as used in the Constitution is difficult to reconstruct. The 
only passage in the Federalist (XLII) which deals with the matter is very 
brief and concerns itself with the point that the power to regulate the value of 
foreign coin is a desirable addition to the powers of Congress, stated in the 
old Articles of Confederation. 

ApvAM SMITH’s WEALTH oF Nations, published in 1776, is known to have 
been available to many of the members of the Convention and the conceptions 
of this writer probably influenced the thought of all instructed persons through- 
out the several states to some extent. 


It is a familiar phenomenon that standard, learned treatises exert an indirect 
influence through the writings of publicists, journalists and commentators who 
popularize the doctrines of the authoritative treatises and spread them among 
the people. It is true that Adam Smith’s book was widely read itself and was 
a substantial popular success. It may, with propriety, be assumed that “The 
Wealth of Nations” had been read by many lawyers, clergymen and other lead- 
ers of opinion throughout the United States prior to the time when the Con- 
stitution was submitted. 

Adam Smith clearly recognizes the point that coined money has a variable 
exchange value. Indeed, he emphasizes the variability to a marked extent and 
suggests that labor units be the standard. The opinions of Adam Smith can be 
made clear from the following excerpts from WEALTH oF Nations, Chapter V: 


“The real price of everything, what everything really costs to the man who 
wants to acquire it, is the toil and trouble of acquiring it. . Labour was the 
first price, the original purchase-money that was paid for all things. It was 
not by gold or by silver, but by labour that all the wealth of the world was 
originally purchased ; 


“But though labour be the real measure of the exchangeable value of all com- 
modities, it is not that by which their value is commonly estimated. 

. Hence it comes to pass, that the exchangeable value of every commodity 

is more frequently estimated by the quantity of money, than by the quantity 

either of labour or of any other commodity which can be had in exchange for it. 


“Gold and silver, however, like every other commodity, vary in their value, 
are sometimes cheaper and sometimes dearer, sometimes of easier and sometimes 
of more difficult purchase. . . . a commodity which is itself continually varying 
in its own value, can never be an accurate measure of the value of other com- 
modities. . . . Labour alone, therefore, never varying in its own value, is alone 
the ultimate and real standard by which the value of all commodities can at all 
times and places be estimated and compared. It is their real price; money is 
their nominal price only. 

“The distinction between the real and the nominal price of commodities and 
labour, is not a matter of mere speculation, but may sometimes be of consider- 
able use in practice. The same real price is always of the same value: but 
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only the quantity of this coinage, but also the conditions 
of its circulation, the freedom and velocity of its func- 
tional movement, its legal relation to the authorized credit 
institutions of the country, and to the circulating notes, 
whether issued by banks or by the United States itself 
and even the relation of this coinage to the general level 
of prices, all seem to be brought within the legislative 
control of Congress by logical implication from the grant 
to regulate the value of the coin. 

Even if the idea actually present to the minds of the 
framers of the Constitution in relation to this clause “reg- 
ulate the value”—of our coins and of foreign coins— 
could be shown to have been the notion of the relative 
nominal relationship of coinage systems apart from the 
economic facts of commerce, the rapidity of coinage and 
note circulation and the functions of the credit system, it 
could still be urged with great force that this particular 
conception, the power of regulating the value of coined 
money, could be treated as a representative rather than 
a comprehensive idea. When powers are granted in gen- 
ral terms their exercise is not limited to the type of action 
most familiar to the minds of the grantors of the power. 

Thus it has been held that the power of the United 
States to borrow money and to lay and collect taxes im- 
plies the power to establish a national bank or system of 
banks and to give these banks many of the characteristics 
on account of the variations in the value of ‘gold and silver, the same nominal 
price is sometimes of very different value... .”’ (Italics added.) 

These sentences indicate that Adam Smith held the opinion that coin money 
had a variable exchange value quite independent of the weight and fineness of 
the metal. Value and price to him were certainly not the same. If such a 
publicist as Adam Smith were to use the expression “to regulate the value of 
coin” would not this language imply regulation of the exchange value of the 
coin, and not merely of its metallic composition? 

The references of this eminent writer to the use of labor units as a measure 
for values is very interesting. It is evident that he is searching for a true or 
stabilized standard of values and he finds silver and gold to be inadequate for 
this purpose. His argument suggests that values might well be controlled for 
purposes of fair exchange by some standard independent of the fluctuations 
in the exchange value of gold and silver. In other words, the value of money 
might well be regulated and its purchasing power in terms of other commodities 
might well be subjected to legislative control in order that the currency might 


serve as nearly as practicable as a uniform, equitable, and stabilized standard 
of exchange values for commodities of all sorts. 
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of privately-owned, profit-making corporations.” It is of 
no avail to argue that the functions of the government in 
the financial field could be handled without such banking 
institutions. 


Again, the establishment of the post-office system and 
the elaborate arrangements for the carrying of the mails 
and protecting their safety by criminal penalties against 
wrongdoers are all founded upon the simple grant in the 
Constitution that Congress shall have the power to estab- 
lish post offices and post roads. The fact that this power, 
in its literal form could be executed without any system 
of carrying the mails is no objection to the choice of 
Congress to establish a well-rounded and self-sufficient 
system in this field. 


The words of Chief Justice Marshall, in discussing the 
constitutionality of the early legislation of Congress in 
establishing a national bank are very apposite in relation 
to the point now under discussion: 


““k * * Tt must have been the intention of those who gave these 
powers, to insure, as far as human prudence could insure, their 
beneficial execution. This could not be done by confining the 
choice of means to such narrow limits as not to leave it in the 
power of congress to adopt any which might be appropriate, and 
which were conducive to the end. This provision is made in a 
constitution intended to endure for ages to come, and, conse- 
quently, to be adapted to the various crises of human affairs. 
To have prescribed the means by which government should, in 
all future time, execute its powers, would have been to change, 
entirely, the character of the instrument, and give it the prop- 
erties of a legal code. It would have been an unwise attempt 
to provide, by immutable rules, for exigencies which, if fore- 
seen at all, must have been seen dimly, and which can be best 
provided for as they occur. * * * 

ox * * * * * * * * * * 


“* * * we think the sound construction of the constitution 
must allow to the national legislature that discretion, with respect 
to the means by which the powers it confers are to be carried 
into execution, which will enable that body to perform the high 
duties assigned to it, in the manner most beneficial to the people. 
Let the end be legitimate, let it be within the scope of the con- 
stitution, and all means which are appropriate, which are plainly 


854 Wheat. 316, 4 L. ed. 579 (U. S. 1819). 
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adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the constitution, are constitutional.’’** 


The Joint Resolution of June 5, 1933, could be re- 
garded as an attempt to regulate in this sense the value 
of gold coins. It is an effort to enforce the policy of Con- 
gress “to maintain the equal power of every dollar coined 
or issued in the United States, in the markets or in the 
payments of debts.” The regulation of the value of gold 
may be a regulation which prevents gold from acquiring 
a constantly augmented value of purchasing power, or 
even one that forces gold values in a downward direction. 
The gold part of the currency will acquire an exaggerated 
value if dollars in that form of currency alone are accepta- 
ble for the payment of 80-90% of the debts now in exist- 
ence in this country. While the superior relative value of 
gold under such circumstances would indeed be partly 
due to the superior intrinsic value ascribed to it by the 
commercial markets, yet it would also be partly due to the 
artificial situation of special urgent demand for that type 
of currency brought about by the terms of the existing 
contracts. But whether the cause were the intrinsic su- 
periority in exchange of the gold dollars or the artificial 
exaltation of gold dollars brought about by the special 
demand, in either case Congress would have the power to 
regulate the relational status of the different component 
parts of the currency and under this power could act to 
prevent the operation of causes that tended to give gold 
dollars a premium in terms of other dollars. 

It may well be urged, as it has often been urged, that 
the efforts of Congress in this respect might not be suc- 
cessful. That is, however, beside the point if we are dis- 
cussing the constitutional question. Congress is privi- 
leged to make the effort to maintain the relative status of 
the different elements of the coinage, the credit currency, 
and the standards of monetary value which it has deter- 
mined legislatively. It may seek to check by legislative 


36 [d., 4 Wheat. at 415, 421. 
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action economic forces, however natural, which menace 
the prosperity and success of the ratios which it has fixed. 
Congress may elect to say that the currency laws shall not 
be merely the result of economic forces representing the 
will of private individuals and of foreign governments, 
but that these laws shall also be a causative factor working 
in their turn and no doubt working powerfully, to pro- 
duce a different equilibrium from that which would have 
otherwise existed between the component parts of the cir- 
culating medium. 

The power of Congress to defend one part of the circu- 
lating medium against the injurious action of another part 
in well illustrated by the case of Veazie Bank v. Fenno.” 
In this case a federal tax of 10% on the circulating bank 
notes of banks incorporated by the states was held consti- 
tutional. The tax was really not a revenue measure, but 
was substantially destructive of the circulation of the state 
bank notes. The real ground of the decision was not that 
Congress was entitled to employ as a fiscal measure a plan 
that would have been unconstitutional, if expressed 
frankly as a regulatory measure relating to state banks. 
The truth is that the law there in question was a regulat- 
ing measure and was ultimately justified on the ground 
that Congress had the right to protect the circulation of 
national bank notes from the competition of state bank 
notes, and to give the national bank notes such advantages 
as would enable them to control the field. The purpose 
of Congress in this instance was to fortify the advantage 
of national banks in the currency field and thereby to en- 
courage the growth of the national banking system which 
was regarded as an important auxiliary to the national 
credit and an important instrumentality for facilitating 
the whole range of the financial operations of the United 
States. But praiseworthy, or at least defensible, as these 
purposes were, they nevertheless involved the previously 
existing rights of state banks to issue notes and to partici- 


37 Supra note 31. 
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pate in the advantages of the expansion of credit which 
such a note circulation implies. While this particular 
legislation of Congress is perhaps more closely related to 
the power to borrow money, vested in Congress by Sec- 
tion 8 of Article I, than is the Joint Resolution of June 
5, 1933, yet both laws exhibit the effort of Congress to 
control the relative importance of different component 
parts of the circulating medium. To tax the state bank 
notes, to prohibit the circulation of one type of currency, 
even though it be credit currency, is similar in many re- 
spects as a manifestation of governmental power to the 
denial by Congress to the creditor class of their contrac- 
tual claim to demand payment of debts in gold or the 
equivalent thereof in other forms of currency. For the 
latter activity or individuals and corporations, as well as 
the former, tends to interfere with the functions of the 
currency and to destroy the equilibrium between the dif- 
ferent elements or components thereof, which Congress 
has seen fit to establish. Both laws are protective meas- 
ures designed to maintain the desired currency equili- 
brium.** 

Our discussion thus far may be taken to have estab- 
lished that the power of the government of the United 
States, over the field of currency questions, is complete, 
self-sufficient and prima facie, at least, equivalent to the 
power which any sovereign state in the family of nations 
has or can have with reference to this subject. The power 
of the federal government includes not only control of 
the coinage of precious metals but also the power to au- 
thorize the use of other forms of currency for legal tender 
such as United States notes or federal reserve bank notes, 
or even the notes of other national banks. The legislative 
power of Congress over the whole subject of the circulat- 
ing medium may be taken to be complete, and paramount 
to any future or existing state laws which may have any 
apparent bearing upon the same subject. 


38 Veazie Bank v. Fenno, supra note 31, 8 Wall. 533, 548. 
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We now come to the point, however, when it may be 
suggested that the power of Congress, though prima facie 
complete, is nevertheless subject to the express provisions 
of the Constitution which were established for the pro- 
tection of private rights. The clauses chiefly relied on as 
limitations upon the power of Congress in the field of 
currency regulation are the due process and just compen- 
sation clauses of the Fifth Amendment. 


POSSIBLE APPLICATION OF THE CONTRACT CLAUSE OF THE 
CONSTITUTION 


It has sometimes, indeed, been suggested that the 
United States is restricted by the proviso in Section 10 
of Article I which prohibits the states from “passing laws 
impairing the obligation of contracts.” 

Thus, in the dissenting opinion of Justice McKenna in 
Block v. Hirsch,” the following rather curious statement 
occurs: 

“The National Government by the Fifth Amendment to the 
Constitution, and the States by the Fourteenth Amendment, are 
forbidden to deprive any person of ‘life, liberty, or property, 
without due process of law.’ * * * And there is a special security 
to contracts in Section 10 of Article I in the provision that ‘No 
State shall * * * pass any * * * law impairing the obligation 
of contracts. * * *.’ These provisions are limitations upon the 
national legislation, with which this case is concerned. * * *” 
(Italics added.) 

This statement seems to imply that the impairment 
clause of Section 10 of Article I applies to national legis- 
lation equally with the states. It p!aces the contract clause 
on the same level with the due process clause of the Fifth 
Amendment as a restriction on national legislation. 

This line of reasoning seems, however, wholly unten- 
able. It may be that the due process clause of the Fifth 
Amendment would sometimes produce a restrictive effect 
upon the Nation that would be similar to the restrictive 
effect placed upon the states by the contract impairment 
clause. Contracts are a form of property and there may 


89 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921). 
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be cases of legislation which deprive people of all the 
substantial benefits of their property in such a way that it 
amounts to a confiscation of their property in the con- 
tracts. But the two clauses are obviously not co-extensive. 
They differ in historical origin; they differ markedly in 
the context in which they are found in the Constitution; 
and the phraseology employed obviously suggests a dif- 
ferent range of ideas with respect to each. It would be 
quite erroneous to infer from these instances of coincid- 
ing operations on the part of the two clauses that the two 
were the same in substance and effect. Similar effects 
may, under certain circumstances be produced by very 
different causes. Thus, the two clauses in question are 
essentially different, although they may sometimes, in 
particular situations have a similar restrictive effect. 

The suggestion that the impairment clause could be 
applied ipstsimis verbis to the national government seems 
quite inadmissible. This provision is found in a section 
of the Constitution which deals exclusively with restric- 
tions upon the several states. It would be contrary to all 
principles of construction to suppose that the same phrase- 
ology should be taken to express an equivalent restriction 
upon the United States. 

But when defeated upon the ground of the literal analy- 
sis of the text of the Constitution, the friends of the doc- 
trine that vested contract rights are immune from gov- 
ernmental interference seek to base this restrictive prin- 
ciple in relation to the federal government upon the vague 
ground that the “spirit of the Constitution” requires that 
the United States, as well as the states be legally restrained 
from all serious interference with past contracts. The 
argument is that the “letter killeth but the spirit giveth 
life.” The practical significance of the suggestion is that 
if accepted it would render applicable to the federal gov- 
ernment the many decisions holding state laws unconsti- 
tutional on the ground of the impairment clause or, at 
least, those decisions would be established as a legitimate 
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background of analogy and authority from which the im- 
plied limitations upon the federal government in favor of 
private rights of contract could be deduced. 

It seems desirable to deal with this broad argument on 
broad grounds. If we take an emancipated attitude as 
respects the literal text of the Constitution, the question 
presented is whether the historical facts show that the 
fundamenal purposes of the framers of the Constitution 
with relation to the contract clause in its application to 
the states really extended functionally to the United States 
as well. Did the framers have distinct purposes with 
reference to the states that would make that particular 
restraining clause a desirable check upon the states while 
at the same time the purposes and needs which controlled 
their judgment did not require that the Nation, the newly 
formed government of the United States, should be simi- 
larly restrained? Can it be shown even that there were 
strong reasons of a positive character which made the ap- 
plication of this restriction to the United States definitely 
undesirable from the point of view of the statesmen who 
drafted the Constitution and the people who ratified it? 
It will be worth our while to devote a moment of consid- 
eration to these points in order to set at rest, if possible, 
the somewhat metaphysical but earnest contention that 
the “spirit of the Constitution” requires that the govern- 
ment of the United States be, in practice, restrained by a 
ghostly invisible counterpart of the real and visible words 
of the contract clause of Section 10 of Article I which 
purport literally to restrain only the states. 

Mr. Luce, in his able report presented to Congress at 
the time of the presentation of the Joint Resolution of 
June 5, 1933, makes the following statement: 


“Our Constitution forbade the States to impair the obliga- 

tions of contracts. For some unknown reason the fathers did 
not impose the same prohibition on the Nation.” 

But is it true that the reason is entirely unknown or 

really obscure? Certainly, definite reasons can be per- 
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ceived for giving the contract clause a unilateral opera- 
tion, so to speak, whereby its restrictive control would 
apply to the state governments alone. The following im- 
portant considerations may be suggested: 

First, it was intended that the federal government 
should have powers to pass uniform laws with relation to 
bankruptcy. But a law providing for the discharge of 
insolvent debtors is, as to all contract obligations entered 
into before the bankruptcy law was adopted, a fair ex- 
ample of a law impairing the obligation of contracts. 
It was held in Sturges v. Crowninshield® that a state law 
of this character affording a discharge to insolvent debt- 
ors, even though passed in the silence of Congress, was 
unconstitutional, at least as regards all prior contracts. 
The several bankruptcy statutes adopted by Congress have 
been given a retroactive operation however so that the 
discharge of insolvent debtors under these statutes has in- 
volved an impairment of the obligation of contracts 
within the meaning of this decision. It is not too much 
to suppose the framers of the Constitution perceived the 
inconsistency of applying the force of the contract clause 
to the federal government as this would have conflicted 
with the express power to legislate with regard to the 
subject of bankruptcy. Although the two topics are not 
co-extensive, the need for a free legislative control of 
bankruptcies would be a sufficient ground for omitting 
the restriction as to the impairment of contracts alto- 
gether in describing the powers of Congress and the limi- 
tations thereon. 

Second, the restriction against laws impairing the obli- 
gation of contracts would not have been nearly so neces- 
sary or useful as regards the protection of private rights 
in its application to the federal government as it has been, 
with relation to the states. The general legislative con- 
trol over contracts and business obligations was reserved 


404 Wheat. 122, 4 L. ed. 529 (U. S 1819). To the same effect is Ogden v. 
Saunders, 12 Wheat. 213, 6 L. ed. 606 (U. S. 1827). 
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to the states and not transferred to the federal govern- 
ment by virtue of any of the express grants of power. The 
instances in which the states could injuriously affect con- 
tract obligations and vested rights of property would be 
much more numerous than those in which the federal gov- 
ernment could cause a like injury because of the lack of 
basic legislative jurisdiction on the part of the federal 
government in relation to most aspects of contract and 
property law. The restriction was relatively important 
as applied to the states and therefore was established as 
applicable to their legislation alone. The restriction did 
not appear to have so obvious or important an application 
in relation to the federal powers and it may well have 
been thought that such a restriction would create an ap- 
parent, if not a real, conflict in the sphere of federal ac- 
tivity between various federal powers of a sovereign or 
political nature such as the power to declare war, the 
power to make treaties, the power to regulate commerce 
with foreign nations and the power to lay and collect 
taxes, duties, imports and excises which would burden 
commerce or cancel and diminish advantages of many 
commercial contracts. Therefore, the restriction was 
omitted, or rather, was not thought of at all as appropri- 
ate to the federal government. In that sphere it would 
have been potentially harmful to the true national inter- 
ests and would have been relatively, though not abso- 
lutely, unimportant in respect to the protection of private 
rights. 

Third, it is quite probable that the impairment clause 
was not stated as applicable to the federal government for 
the very reason that it might operate as too serious a check 
on the power of the federal government over the currency. 
The collocation of the impairment clause, as applied to 
the states with the prohibitions against the coinage of 
money, the emission of bills of credit and the manipula- 
tion of legal tender laws suggests that the framers per- 
ceived a connection between monetary legislation and cur- 
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rency regulation on the one hand and alterations of con- 
tract rights that might prove obnoxious to private parties 
on the other. The general plan was to deny to the states 
all real powers over currency questions and hence the im- 
pairment clause could be safely added as applied to the 
states, since the control over the currency was lodged 
elsewhere; but the intention was to make the power of the 
United States complete and self-sufficient in the field of 
currency regulation and for this very reason, among oth- 
ers, the impairment clause was not stated as a restriction 
on the federal government. 

It is abundantly plain that the omission of the contract 
impairment clause with relation to the federal govern- 
ment was in no sense an accident but was due to definite 
reasons of a most weighty character. There is no sufficient 
ground for departing from the literal effect of the text 
of the Constitution in this respect. To transpose the im- 
pairment clause from its proper context as a restriction 
upon the states and to impose it in effect upon the Nation 
by virtue of some confused argument about the “spirit of 
the Constitution” is wholly inadmissible. 


In the Legal Tender Cases,” in speaking of a similar 
argument, Justice Strong, in delivering the opinion of the 
majority of the Court said: 


“* * * The argument assumes two things—first, that the acts 
do, in effect, impair the obligation of contracts; and, second, 
that Congress is prohibited from taking any action which may 
indirectly have that effect. Neither of these assumptions can 
be accepted. * * * 

“Nor can it be truly asserted that Congress may not, by its 
action, indirectly impair the obligation of contracts, if by the 
expression be meant rendering contracts fruitless, or partially 
fruitless. Directly it may, confessedly, by passing a bankrupt 
act, embracing past as well as future transactions. This is ob- 
literating contracts entirely. * * * It may declare war, or, even 
in peace, pass non-intercourse acts, or direct an embargo. All 
such measures may, and must, operate seriously upon existing 
contracts, and may not merely hinder, but relieve the parties to 
such contracts entirely from performance. It is, then, clear that 


41 Supra note 21. 
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the powers of Congress may be exerted, though the effect of 
such exertion may be in one case to annul, and in other cases to 
impair the obligation of contracts.” 


APPLICATION OF THE FIFTH AMENDMENT 


The argument that the Joint Resolution of June 5, 1933, 
is obnoxious to the provisions of the Fifth Amendment 
and particularly that it deprives parties of property with- 
out due process of law requires fuller examination. 

Mr. King points out in his statement of authorities pre- 
sented as relevant on this point that decisions on the due 
process clause are relatively rare whilst decisions relat- 
ing to the due process clause of the Fourteenth Amend- 
ment operating as a restriction upon states are frequent. 
An important and interesting question here arises as to 
whether it is permissible to take the decisions under the 
Fourteenth Amendment as strictly controlling with rela- 
tion to the meaning of the Fifth Amendment. Mr. King 
adopts the affirmative answer to this question stating: 

“Decisions under the Fourteenth Amendment providing that 
no State shall deprive any person of life, liberty, or property, 
without due process of law are quite numerous. They are strictly 
applicable to legislation by Congress because the same prohibition 
against depriving any person of life, liberty, or property, with- 
out due process of law applies to the United States under the 


Fifth Amendment the same as it does to the States under the 
Fourteenth Amendment.” (Italics added.) 


ARE DECISIONS UNDER FOURTEENTH AMENDMENT 
CONTROLLING? 


This position seems very plausible and yet, upon analy- 
sis, it appears to be exposed to serious criticism. The due 
process clause in the Fifth Amendment was adopted at a 
very early date and is substantially contemporaneous with 
the original Constitution. It speaks the language of the 
Eighteenth century. It was proposed by the Judiciary 
Committee of the House of Representatives in the First 
Congress of which James Madison, who had been a prom- 
inent member of the Convention of 1787, was the Chair- 
man. 
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Madison in the debates in Congress stated that these 
amendments were substantially interpretative and should 
not be taken to imply that Congress possessed arbitrary 
powers by virtue of the original Constitution. The clause 
in question was not intended, as he presented the issue, to 
establish any radical change from the plan of the original 
Constitution or any radical restriction upon the powers 
of Congress.” 

On the other hand, the Fourteenth Amendment was 
adopted in a period of fundamental reconstruction fol- 
lowing the Civil War. It was undoubtedly intended to 
effect important changes in the relative position of the 
Nation and the states, and was intended to afford to the 
citizens of the several states guaranties which they had 
never before possessed which’ should operate to protect 
them against their own state governments. The frequency 
with which resort has been had to the courts under the 
guaranties of the Fourteenth Amendment, as compared 
with the cases in which the Fifth Amendment has been 
relied upon in litigation, indicates that the opinion of the 
legal profession and of the public largely coincides with 
this view as to the superior restrictive effect of the Four- 
teenth Amendment. 

Again, the due process clause of the Fifth Amendment 
is found in a very different immediate context from that 
in which the corresponding clause of the Fourteenth 
Amendment is contained. The Fifth Amendment deals 
primarily with procedural questions. It contains one sen- 
tence punctuated with a number of semicolons. The 
opening clause forbids criminal prosecution for serious 
crimes except on indictment by a grand jury. A second 
clause forbids double jeopardy and a third forbids com- 
pulsory self-incrimination. The due process clause oc- 
curs in this same third clause. It is not separated by a 
semicolon from the provision against compulsory self- 
incrimination, but only by a comma. It might well be 


42 ANNALS oF Concress, Vol. I, page 440ff. 
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argued that it was intended to operate purely as an aux- 
iliary measure to prevent any disregard of the procedural 
rights of persons accused of crime. It appears to be a 
somewhat incidental phrase as used in the Fifth Amend- 
ment and has primary, if not exclusive, reference to pro- 
cedural questions. It certainly seems a slender basis upon 
which to erect an impregnable barrier against the normal 
operation of a great legislative power of Congress. 

On the other hand, the due process clause of the Four- 
teenth Amendment is found in a paragraph which deals 
at least very largely with substantive rights. The context 
does not suggest merely procedural safeguards. The first 
sentence of the Fourteenth Amendment declares the fun- 
damental basis for citizenship. The second sentence be- 
gins by prohibiting state laws which shall abridge the 
privileges or immunities of citizens of the United States. 
Then follows the due process clause. The concluding 
clause of the paragraph is the well known equal protec- 
tion clause. It is obvious that these clauses furnish an 
entirely different context from that which comprehends 
the due process clause of the Fifth Amendment. In view 
of the different historical background, and the important 
differences in the accompanying phraseology, we may 
well conclude that the due process clause in the Fifth 
Amendment does not mean the same thing as the due 
process clause in the Fourteenth Amendment. In this 
connection the penetrating comment of Mr. Justice 
Holmes on a similar question as to the possible dissimi- 
larity in meaning of the same words when used in the 


Constitution and in a statute of Congress are apposite: 
“* * * But it is not necessarily true that income means the 
same thing in the Constitution and the act. A word is not a 
crystal, transparent and unchanged, it is the skin of a living 


thought and may vary greatly in color and content according to 
the circumstances and the time in which it is used. * * *” 


The difference in practical application between the 
effect of the due process clause in the two amendments is 


43 Town v. Eisner, 245 U. S. 418, 425, 38 Sup. Ct. 158, 62 L. ed. 372 (1918). 





GOLD CONTRACTS AND LEGISLATIVE POWER 343 


well illustrated by the recent case of Burnet v. Brooks.“ 
This case involved the application of the United States 
estate tax to the interest of a non-resident alien decedent 
in various securities, the paper evidences of which were 
deposited in safe deposit boxes in the United States. The 
securities included the bonds of foreign governments and 
of foreign and domestic corporations and the stocks of 
foreign corporations. The deceased was a British citizen 
domiciled in Cuba. It was held that the federal estate 
tax was constitutionally applicable and its enforcement 
did not deprive any person of property without due proc- 
ess of law. 

Nevertheless, it is well known that in an important 
series of cases relating to the jurisdictional limitation on 
the power of the states to tax the securities of non-resi- 
dents or the estates of non-resident decedents very differ- 
ent substantive results have been established, and upon the 
precise ground that constitutional restrictions, and par- 
ticularly the due process clause of the Fourteenth Amend- 
ment prevented state taxation in analogous situations. 
Thus, in Baldwin v. Missouri,” it was held that where a 
testatrix died domiciled in Illinois, owning stocks, bonds 
and promissory notes deposited physically in safe deposit 
boxes in a bank in St. Louis, Missouri, and also owning a 
deposit account in the St. Louis bank, the transfer of these 
securities was not constitutionally taxable in Missouri. 
The attack on the validity of this tax was specifically on 
the ground of the due process clause** and the decision is 
really rested on the ground thus suggested, that the state 
tax law would violate the Fourteenth Amendment if en- 
forced according to its literal purport. 


44 288 U. S. 378, 53 Sup. Ct. 457, 77 L. ed. 844 (1933). 

45 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930). 

46 The State of Missouri demanded transfer or inheritance taxes reckoned 
upon the value of all the above described property. No denial of this claim 
was made in respect of the real estate; but as to the personalty it was resisted 
upon the ground that the property was not within the jurisdiction of the State 
for taxation purposes and to enforce the demand would violate the due process 
cause . the Fourteenth Amendment. 
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The decisions in Baldwin v. Missouri" and Burnet v. 
Brooks* appear to be directly opposed in a formal sense. 
The one, Baldwin v. Missouri, held that state taxation 
may not constitutionally be applied to the estate of a non- 
resident decedent consisting of securities which are physi- 
cally deposited within the state and that a bank account 
in a Missouri bank, held by such decedent, could not be 
taxed in Missouri, because such taxation would deprive 
the estate of the decedent, or the beneficiaries thereof, of 
property without due process of law. In the other case, 
Burnet v. Brooks, on facts that are strictly analogous, it 
was held that the federal government may levy its estate 
tax upon the estate of a non-resident alien decedent domi- 
ciled outside of the country where such estate consists of 
various securities physically deposited within the United 
States, or bank accounts in banks therein. The reasoning 
of the court sets forth that such taxation does not amount 
to depriving the estate of the decedent of property with- 
out due process of law. The only distinction between the 
cases is that in one case the state government is acting 
and is effectively checked by the due process clause of the 
Fourteenth Amendment, while in the other, the federal 
government is acting and the ruling is that the due process 
clause of the Fifth Amendment does not constitute an 
effective restraint. 

It seems clear that in these cases the due process clauses 
in the two amendments are given distinct legal meanings 
and applications, notwithstanding the argument of verbal 
similarity in the clauses considered alone. 

In Burnet v. Brooks,“ Mr. Chief Justice Hughes, in 
commenting on the argument that the outcome in that 
case was to be determined by the decisions on the limita- 


47 Note 45, supra. 
48 Note 44, supra. 
49 Jd., supra note 44. 
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tion of state taxing jurisdiction under the due process 
clause, made the following statement: 

“* * * Respondents reliance is upon the decisions of this Court 
with respect to the limitation of the taxing power of the States 
under the due process clause of the Fourteenth Amendment. 
* * * They insist that the like clause of the Fifth Amendment 
imposes a corresponding restriction upon the taxing power of 
the Federal Government. 

“The argument is specious, but it ignores an established dis- 
tinction. * * * The limits of State power are defined in view 
of the relation of the States to each other in the Federal Union. 
The bond of the Constitution qualifies their jurisdiction. This 
is the principle which underlies the decisions cited by respond- 
ents. These decisions established that proper regard for the 
relation of the States in our system required that the property 
under consideration should be taxed in only one State and that 
jurisdiction to tax was restricted accordingly. * * * 

“* * * The decisive point is that the criterion of state taxing 
power by virtue of the relation of the States to each other under 
the Constitution is not the criterion of the taxing power of the 
United States by virtue of its sovereignty in relation to the prop- 
erty of nonresidents. * * *’5° 

Thus, the decisions holding state legislation invalid 
under the Fourteenth Amendment are not after all strictly 
in point with reference to cases in which the protection of 
the due process clause of the Fifth Amendment is invoked, 
as against national legislation. The decisions holding 
state legislation unconstitutional are in reality based upon 
the whole of the Fourteenth Amendment and not merely 
upon the due process clause, although that particular 
clause may sometimes be emphasized in judicial discus- 
sions. The essential constitutional significance of those 
decisions is that they interpret the Fourteenth Amend- 
ment as a great political resolution establishing many im- 
plied restrictions upon the powers of the states in dealing 
with citizens of the United States, or even with other legal 
persons such as aliens, corporations and domestic depend- 
ent nationals. The historical background of the Four- 
teenth Amendment is so different, the language of that 
amendment viewed as a whole is so different, and the 


course of decisions in the courts in enforcing and applying 
50 Td. at page 400. 
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its provisions has been so different from the background, 
the context and application of the Fifth Amendment, that 
there can be no sound basis for reasoning directly from 
decisions under the Fourteenth Amendment to the final 
interpretation of the due process clause of the Fifth 
Amendment. 

In addition, it may be said that the content of the de- 
cisions under the Fourteenth Amendment and their spe- 
cific purport and effect are in most instances, not very 
apposite in relation to the problem in hand. Thus, for 
example, many of the decisions quoted by Mr. King re- 
late to labor controversies and the validity of legislation 
that has been thought to infringe the constitutional rights 
of employers. These cases involve a field or subject mat- 
ter that is so different from the federal power over the 
currency that they can hardly be said to furnish a satis- 
factory analogy. Certainly, no controlling inference 
should be drawn from such cases to furnish a rule for 


decision in connection with the present controversy. 
Again, some of the decisions quoted such as Allgeyer v. 


Louisiana,” are really based on limitations of the states’ 
territorial jurisdiction, rather than upon the notion that 
untouchable private rights have been trenched upon by 
the state. In many other cases, not quoted by Mr. King, 
in which the Fourteenth Amendment has been applied, 
the real ground of the decision has been that national 
scope for business enterprise must be afforded by the va- 
rious states if the scheme of the Union is to be carried 
out, and that accordingly, statutes which strike at national 
business are to be discountenanced even though the trans- 
actions regulated do not fall within the legal limits of 
interstate commerce.” In such cases, it is customary to 
invoke the due process clause of the Fourteenth Amend- 
ment or the equal protection clause as a partial but very 


51 168 U. S. 578, 17 Sup. Ct. 427, 41 L. ed. 832 (1897); supra note 45. 


52 Airway Electric Appliance Co. v. Day, 266 U. S. 71, 69 L. ed. 169 (1924) ; 
Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389, 48 Sup. Ct. 553, 72 
L. ed. 927 (1928). 
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important guarantee of free business opportunity. These 
decisions again are so remote in content and in purport, in 
purpose and effect, from the present issue that they can 
hardly be treated as controlling authorities. 


SPECIFIC APPLICATION OF FIFTH AMENDMENT 


In relation to the Fifth Amendment specifically, Mr. 
King quotes only three decisions in which statutes of Con- 
gress have been held unconstitutional on this ground. 
Two of these decisions involved labor questions. The 
first of these, Adair v. United States,” is partly based upon 
the ground that Congress had transcended the powers con- 
ferred by the commerce clause in regulating the condi- 
tions in forbidding a railroad company to discharge an 
employee because he was a member of a labor union; i.e., 
that the subject matter of such labor contracts and con- 
troversies did not fall within the field of “commerce 
among the states” which Congress is empowered to regu- 
late. 

So far as the due process ground is concerned, the Adair 
case™ presents a case radically different from that in- 
volved in currency regulation. The doctrine laid down 
is that the right of an employer to discharge an employee 
where there is no contract for long-continued employment 
is in the nature of an absolute right which cannot be in- 
fringed upon by legislation. The relation of the rule in 
question to the efficiency of industry and transportation 
is readily perceived, although one may disagree with the 
court’s ultimate conclusion. The decision in the Adair 
case was undoubtedly thought of by the court as a step 
toward guaranteeing the safety of national business and 
transportation and advancing the welfare of all, while 
sacrificing to some extent the intrinsically less important 
interests and claims of labor unions and of individual 
workmen. There is nothing in this case which is incon- 


53 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908). 
54 Jd, at 52. 
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sistent with the notion that Congress may sacrifice the in- 
terests and claims of individuals when within the proper 
scope of its acknowledged powers and acting for the gen- 
eral welfare. 

The second labor case mentioned by Mr. King is dAd- 
kins v. Children’s Hospital,” in which an act of Congress 
providing a minimum wage for women engaged in cer- 
tain occupations in the District of Columbia was held 
unconstitutional as in conflict with the Fifth Amendment. 
This decision has been much criticized.” It was reached 
in defiance of favorable decisions with relation to mini- 
mum wage legislation in several states in which twenty- 
seven state judges had concurred as against two dissenting. 
The ruling in the Adkins case represented an instance of 
judicial radicalism on the part of the Supreme Court that 
it is hoped will not often be repeated. There is also in 
the opinion in this case a notable logical error introduced 
through the treatment of the question as to the minimum 
wages for women, as if it were the same problem as that 
presented in hypothetical legislative regulation of maxi- 
mum wages for both men and women. This logical error 
in the Adkins case was effectively criticized by Mr. Chief 
Justice Taft in his dissenting opinion.” In other words, 
the opinion of the Supreme Court in the Adkins case was 
not addressed with sufficient precision to the issues really 
presented to the court. The mere fact that one may be, 
in a general way, in favor of liberty of contract, is not a 
sufficient reason for throwing out a carefully considered 
piece of labor legislation, and yet this general prejudice 
is the essential reason that the Supreme Court advances in 
the Adkins case for its radical conclusion. 

But even conceding fully the correctness of the actual 
decision in the minimum wage case, it seems clear it has 
no real relevance to the problem before us. The real 

55 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923). 
56 See Powell, T. R., Judiciality of Minimum Wage Legislation (1924) 37 


Harv. L. Rev. 545. 
57 Supra note 55, at page 566ff. 
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ground of the decision in the Adkins case is that the gov- 
ernment transcends its proper sphere when it attempts to 
regulate the wages or earnings of individuals as fixed by 
contracts voluntarily entered into. It is assumed that it 
is not one of the normal functions of government to regu- 
late the conditions of employment and the wages paid 
therein, but that such interference with liberty of contract 
must be justified by very exceptional circumstances. For 
this view there is some support in the historical back- 
ground that ever since the industrial revolution the tend- 
ency has been to emphasize freedom of contract in rela- 
tion to the earnings of individuals, the conditions of labor 
and the responsibilities of employers, and that the exclu- 
sion of government from this sphere is justified particu- 
larly with regard to questions of labor and social status 
by Sir Henry Maine’s celebrated doctrine that “the move- 
ment of the progressive societies has hitherto been a move- 
ment from Status to Contract.” The decision in the 
Adkins case is related to an ideal picture which the court 
has of the proper functions of government and the proper 
spheres of immunity of individuals with relation to the 
conditions of employment and the opportunities for work 
and self-advancement. 

None of the considerations are applicable in anything 
like the same degree in relation to the currency question 
that we have under consideration. It is one of the ac- 
knowledged powers of government to regulate currency 
and it would be admitted by the most rigorous individual- 
ist that governmental action is necessary in this field. The 
historical picture shows us that the states and federal gov- 
ernment before the Constitution and the federal govern- 
ment ever since the Constitution have regulated the cur- 
rency according to considerations of public policy that 
they deemed decisive without controlling reference to any 
considerations as to the immunity of private rights from 
the economic effects, either directly or indirectly brought 


58 MAINE, Sir Henry S., ANCIENT Law (Sixth Edition, 1876) p. 170. 
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about by such legislation. Historical continuity in this 
case would require the affirmation of governmental power 
over the currency. 

In the situation presented in the Adkins case, it was 
probably thought by the court that historical considera- 
tions as to the natural sphere of individuals from govern- 
mental interference required the rejection of the novel 
legislation there in question. Interests of individuals 
which have been long recognized in practice as immune 
from legislative regulation may be thought of as consti- 
tuting a sphere of individual liberty and right that has 
come to be protected by the rigid shell of constitutional 
principle as against governmental action. But this type of 
reasoning, which no doubt influenced the decision in the 
Adkins case, cannot be applied to the question of cur- 
rency regulation. In England and the continental coun- 
tries of Europe, the sovereign powers of the governments 
in the currency field have not been subjected to any im- 
portant restraints in practice. In our country, the Legal 
Tender Acts of the Civil War period made paper money, 
irredeemable in metal, a valid and important part of the 
currency system. The shock to contractual interests sup- 
posed to be vested in private parties, by virtue of that 
legislation was really more serious than the shock in- 
volved in the current legislation nullifying the Gold 
Clause in private contracts. 

In the Legal Tender cases the problem was to show that 
under the borrowing power of the federal government, a 
type of unsecured promissory note might be made legal 
tender. In other words, a dubious kind of fiat money 
might be made the legal equal of gold and silver coin. 
In our present discussion, the problem is to show that 
Congress may regulate the inter-relation of component 
parts of the currency now assumed to be admissible and 
proper so as to prevent disturbance in the relationship of 
the different parts of the currency. This codrdinating 
function is necessarily exclusively governmental. It is 
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one that has always historically been exercised by govern- 
ments, and it is a power whose exercise cannot be checked 
because of the indirect effects which its exertion is seen 
to produce upon private interests whose claims are as- 
serted in opposition to the national interest vindicated by 
the legislation in question. 

The remaining case mentioned by Mr. King as an 
authority on the interpretation of the Fifth Amendment 
is Monongahela Navigation Company v. United States.” 
This decision again relates to an entirely different ques- 
tion from that presented in the currency controversy. 
Here Congress provided for taking of certain property 
by eminent domain proceedings, including the tangible 
values of a bridge but not including the intangible value 
attributable to the franchise derived from state laws to 
operate such bridge and to take tolls thereon. It was held 
that the statute of Congress authorizing such action vio- 
lated the clause of the Fifth Amendment which forbids 
the taking of private property for public use without just 
compensation. In this case we have the procedural frame 
of an eminent domain proceeding. The action of the gov- 
ernment upon the individual is direct and amounts to a 
permanent exclusive taking of the property. There will 
be nothing left for the company except its compensation 
and all elements of value inhering in the property must 
receive due consideration in determining the sum to be 
awarded in eminent domain proceedings. 

This situation seems to present no valuable analogy to 
the question of currency regulation. The Joint Resolu- 
tion of June 5, 1933, does not purport to take property 
from any individual into final or exclusive possession of 
the government. It does, indeed, purport to readjust the 
economic value of certain contracts which have acquired 
an abnormal economic weight through fluctuations in the 
currency which Congress now seeks to check and rectify. 
But Congress is not taking private property for public 


59148 U. S. 312, 13 Sup. Ct. 623, 37 L. ed. 463 (1893). 
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use; certainly not in a technical sense for there is no 
direct taking; nor even in a substantial sense, since the 
action of Congress is predicated upon considerations as 
to the welfare of all, which seems to sound political dis- 
cretion to justify the action within the scope of its powers. 
The action in question is governmental, regulatory action 
analogous to police action, not appropriation of property 
within the meaning of the just compensation clause. Pri- 
vate rights with relation to money payments must be taken 
to have been subject from the beginning to the well under- 
stood powers of Congress to regulate the currency. No 
one would claim that if Congress were to reduce the gold 
content of the dollar by the amount of 6%, as it did in the 
Act of 1837, that the indirect diminution which such leg- 
islation would produce in the value of creditors’ claims 
was a taking of private property without just compensa- 
tion. It would be realized in such a case that the inci- 
dental effect upon private rights was the collateral out- 
come of the authorized action of Congress within a sphere 
indisputably intrusted to Congressional control. ‘The 
legislative power is basic and the private right for which 
just compensation must be given, must be defined, so far 
as claims in terms of money go, as subject ab inito to the 
power of Congress to determine what money means and 
what shall be the conditions under which the safety and 
efficiency of the circulating medium shall be secured. 


PARAMOUNT FEDERAL CONTROL OVER CONTRACTS 


The true legal situation presented by the operation of 
a paramount federal legislative power upon private rights 
arising out of contracts valid under state laws is illustrated 
by the case of New York v. United States.” In this case 
it appeared that a charter contract had been formed be- 
tween the New York Central Railroad and the State of 
New York whereby the rate of fare for the transporta- 
tion of passengers in intrastate or local commerce was lim- 


60 257 U. S. 257, 591, 42 Sup. Ct. 239, 66 L. ed. 385 (1922). 
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ited to two cents per mile with surcharges for space in 
sleeping cars. The rate having proved insufficient to 
enable the carrier to earn a fair return on its intrastate 
business so that a danger arose that the interstate business 
of the railroad would sustain a disproportionate burden 
by reason of the close integration of two types of com- 
merce, the Interstate Commerce Commission made an 
order authorizing an increase in the purely intrastate or 
local rates. This order was sustained by the United States 
Supreme Court which dismissed a bill in equity brought 
by the State of New York and its Public Utilities Com- 
mission praying for an injunction to restrain the Com- 
mission’s order. The court held that the existence of a 
contract between the state and the railroad relating to 
local rates could not be allowed to cripple the exercise by 
Congress of its paramount power to protect interstate com- 
merce from the indirect burden which would result from 
excessively low rates on local or intrastate carriage by a 
railroad engaged also in interstate commerce. In rela- 
tion to the point as to the effect of the Commission’s action 
on the existing contracts of the railroad, the court said: 
“The next objection is that * * * if the Transportation Act 
permits the Interstate Commerce Commission by such an order 
to enable the railroad company to violate its contract, it impairs 
the obligation of a contract in violation of Section 10, Article I, 
of the Federal Constitution. That section provides that ‘no 
State shall * * * pass any * * * law impairing the obligation 
of contracts,’ and does not in terms restrict Congress or the 
United States. But it is said that it deprives New York and 
her people of property without due process of law. We said in 
Addyston Pipe & Steel Co. v. United States, * * * ‘Anything 
which directly obstructs and thus regulates that commerce which 
is carried on among the States, whether it is state legislation or 
private contracts between individuals or corporations, should be 


subject to the power of Congress in the regulation of that com- 
merce,’ ”* 


Just as a contract, private in its nature, should not be 
allowed to obstruct the exercise of the federal commerce 
power, even when asserted in the somewhat extreme case 


61 Jd, at 601. 
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of a federal order increasing local or intrastate rates so 
the power of Congress over the currency cannot be lim- 
ited by private contracts, and such contracts may be val- 
idly displaced or modified in economic effect without de- 
priving parties of their property without due process of 
law in a legal or constitutional sense. The truth is that 
contracts for the payment of money or gold coin or of 
bullion or of any other form of legal currency or actual 
circulating media are entered into subject to the control- 
ling legislative power of Congress in the premises. Such 
contracts are subject, ab initio, to an implied servitude in 
favor of the operation of just legislative powers of Con- 
gress. No property is taken without due process because 
no property right ever existed in the subject matter that 
was above the control of Congress so far as it might be 
indirectly affected by changes in the currency laws.” 


MONEY OBLIGATIONS ISSUED BY THE UNITED STATES 


We now come to a final and especially difficult phase of 
the problem, namely, the question as to the validity of 
clauses in the legislation under consideration which pur- 


62 A similar principle is illustrated in Manigault v. Springs, 199 U. S. 473, 
26 Sup. Ct. 127, 50 L. ed. 274 (1905), which is perhaps the leading case on 
this subject of implied servitudes upon contracts. In this case, Manigault and 
Springs made a contract for valuable consideration whereby Springs agreed to 
tear down a dam which he had constructed on the Kinloch Creek in South Caro- 
lina, and bound himself not to restore the same. The legislature thereafter 
authorized Springs to build a dam as part of a reclamation project. Manigault 
then brought suit to restrain the construction of the dam, alleging interference 
with his contract rights and the taking of his property without compensation. 
Relief was denied in the federal courts and this result was affirmed by the 
United States Supreme Court. The ground of the decision undoubtedly is that 
the contract between Manigault and Springs could not be allowed to interfere 
with the paramount power of the state to provide for the reclamation of swampy 
lands. The contract therefore when entered into was from the beginning sub- 
ject to a congenital defect. It was not an impregnable contract which could be 
regarded as vesting indefeasible rights in the parties, but it was subject from 
the beginning to legislative control. In discussing the problem, the court laid 
down the following general principle: 

“It is the settled law of this court that the interdiction of statutes impairing 
the obligation of contracts does not prevent the State from exercising such 
powers as are vested in it for the promotion of the common weal, or are neces- 
sary for the general good of the public, though contracts previously entered 
into between individuals may thereby be affected.” 

Another illustration of the principle is found in decisions sustaining the legis- 
lative abolition of imprisonment for debt, as applied to contracts entered into 
before the statute. Edwards v. Kearzey, 96 U. S. 595, 24 L. ed. 793 (1877). 
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port to abrogate the provisions in bonds of the United 
States itself whereby the obligation is expressed to be 
payable in gold or gold coin of a standard weight and fine- 
ness. 

There is undoubtedly a distinction between the case of 
the Government’s own obligations, the assumption of 
which might itself be regarded as a legislative act or con- 
trolling exertion of the sovereign power of the United 
States, on the one hand, and cases of private contracts be- 
tween private individuals on the other. 

As regards private contracts, the arguments heretofore 
adduced appear to establish that these contracts were nec- 
essarily made subject to the paramount national power in 
relation to the currency. Private individuals or even 
state governments cannot be admitted to possess the ca- 
pacity to enter into contracts which would in any way 
block the exertion of the sovereign power of the United 
States. Hence, contracts having that effect cannot be- 
regarded as constitutionally protected contracts even 
though they may have legal validity in some situations. 
The property right, if any, existing in such contracts 
would evidently be a property right of a perishable type 
and the act of Congress in terminating the economic value 
of such contract would not deprive parties of property 
without due process because there never was a fully de- 
veloped property right that was free from the implied 
servitude of subjection to the future action of the sover- 
eign federal power in relation to the currency system. 

But admitting that private contracts are thus impliedly 
subject to the federal legislative power it may still be 
urged that the contracts which the government of the 
United States itself has entered into are themselves acts 
of sovereign power co-equal in legal validity to the legis- 
lation relating to the currency and hence, that the terms 
of these governmental contracts did vest in the bond- 
holders contract rights that were indefeasible. 
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In Mr. King’s article,” this particular point is dis- 
cussed and some telling quotations are introduced to dem- 
onstrate that when the United States enters into a con- 
tract itself it abdicates its sovereign power for the time 
being and comes down to the level of ordinary individ- 
uals. Thus in Murray v. Charleston™ the court said: 


“* * * The truth is, States and cities, when they borrow money 
and contract to repay it with interest, are not acting as sover- 
eignties. * * * Hence, instead of there being in the undertaking 
of a State or city to pay, a reservation of a sovereign right to 
withhold payment, the contract should be regarded as an assur- 
ance that such a right will not be exercised. A promise to pay, 
with a reserved right to deny or change the effect of the promise, 
is an absurdity.” 


This distinction was also recognized in the Legal 
Tender Acts of 1862 and 1863. Those acts did not pur- 
port to make the legal tenders receivable in payment of 
interest on the public debt. The United States followed 
the policy of continuing payments in gold wherever de- 
manded, or the equivalent thereof in settlement of the 


interest on its own obligations.” 

Notwithstanding the force and weight of the arguments 
both moral and legal which might appear to justify a 
different conclusion as to the constitutionality of the Joint 
Resolution of June 5, 1933, as applied to the question of 
the validity of the gold clause in the contracts of the 
United States itself, we are nevertheless impelled, upon a 
comprehensive consideration, to apply the same rule in 


63 Supra note 1. 

64 96 U. S. 432, 24 L. ed. 793 (1877). 

65 The situation as to the government’s own obligations also presents a moral 
question that is well and forcibly stated in his Minority Report by Mr. Luce to 
the House Committee on Banking and Currency, in the following language: 

“The faith of the United States is solemnly pledged to the payment in coin 
or its equivalent of all the obligations of the United States not bearing interest, 
known as United States note, and of all the interest-bearing obligations of the 
United States, except in cases where the law authorizing the issue of any such 
obligations has expressly provided that the same be paid in lawful money or 
other currency than gold and silver. 

“Yet we are now asked to declare that because such provisions ‘obstruct the 
power of Congress to regulate the value of the money of the United States,’ 
the faith that we solemnly pledged 64 years ago is to be repudiated. What 
emergency can justify breaking the solemn pledge of a nation? Do ‘solemn’ 
and ‘pledge’ mean nothing ?”—(H. R. 169, 73d Congress, 1st Session. Quoted 
by Mr. King. (1934) 2 Gro. Wasu. L. Rev. 135.) 
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the case of the government’s obligations as has been estab- 
lished with reference to private obligations. The point 
as to the moral obligations of the United States to carry 
out the literal terms of its promise would not be control- 
ling legally and hence, is not controlling as a constitu- 
tional consideration. The point is more properly to be 
addressed, as it was addressed by Mr. Luce to the discre- 
tionary power of Congress in the premises. It may be 
true that it would be wiser and would exhibit a more 
punctilious sense of honor to carry out the pledge accord- 
ing to its literal terms. But the moral factor alone would 
not compel the conclusion that the action suggested, 
though exposed to some criticism on moral grounds, would 
be unconstitutional. In other words, the choice as to the 
moral issue rests with Congress and not with the courts. 

It should also be noted that in a sound view of the moral 
questions involved, all of the elements of the situation 
should be taken into consideration. If it is the intention 
of Congress to maintain the purchasing power of money 
at an equilibrium, it is not entirely fair to regard the Joint 
Resolution of 1933 as an instance of repudiation. The 
purpose, from a moral standpoint, is to provide a sub- 
stantial and fair payment of these obligations, although 
not necessarily a form of payment that would comply 
with the literal tenor of the bond. One reason why gold 
payments have been relied upon in contracts has been the 
thought of stability: that when debts were repaid, the 
creditor would receive a measure of economic wealth 
equivalent to what he loaned. The gold clause is really 
an instrumental method of obtaining stability in economic 
value in payments. If now, particular economic condi- 
tions bring it about that gold is no longer a fair measure 
of payment, the position of a government or of a private 
party that proposes to pay in liquidation of a gold obliga- 
tion the substantial and practical equivalent, in terms of 
purchasing power, of the amount furnished to the gov- 
ernment when the loan was made, is not so obnoxious from 
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a moral point of view as has been suggested. The prin- 
ciples of morality include other considerations than the 
literal tenor of agreements. This point is well illustrated 
by decisions with regard to the invalidity of usurious and 
unfair provisions in contracts, particularly in contracts 
for the repayment of money where property is mortgaged 
or pledged in security. The literal tenor of such agree- 
ments has been frequently denied effect by the common 
law and the courts of equity on the very ground that the 
literal tenor would require an immoral result. Similarly, 
to compel the United States to pay on its bonds an eco- 
nomic value that is substantially greater, say twice as 
great perhaps, than the economic value advanced to the 
government when the bonds were issued, would itself not 
be wholly above moral criticism. Moral considerations, 
as such, certainly transcend the literal terms of a promise. 

But the ultimate legal and constitutional power of the 
United States must, in any case, be distinguished from its 
moral obligations. A sovereign power cannot be legally 
bound by promises and undertakings on its part, in the 
same way as an individual fully subject to a particular 
system of municipal law may be bound. For instance, in 
the international sphere, a nation may denounce treaties 
by unilateral action and the effects of the denunciation 
will receive legal sanction from the courts. The doctrine 
is well established in the United States Supreme Court 
that where a treaty and statute conflict, the later in time 
prevails. Hence, if a statute, a unilateral act of Congress, 
is inconsistent with a prior treaty, the terms of the statute 
will be respected and enforced by the courts notwith- 
standing they constitute a unilateral repudiation of a 
bilateral treaty. Neither does it make any difference that 
the treaty was one that did not require special ancillary 
legislation by Congress to make it effective. 

The distinct legal position of a sovereign with relation 
to its contracts is also shown by the absence of effective 
means of legal enforcement against the sovereign unless 
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that sovereign expressly consents to be sued and creates 
the machinery that is requisite. A right that is unen- 
forceable save through the consent of the obligor is not 
an ordinary right and ordinary principles of legal obliga- 
tion, established with relation to the transactions of pri- 
vate parties, cannot be treated as binding analogies. 

History shows also that it may sometimes be necessary 
for governments actually to repudiate their obligations 
because of sheer inability to meet them. There is hardly 
a nation in Europe which has not, since the Great War, 
defaulted upon its governmental obligations to some ex- 
tent and fortunate are the government creditors who have 
obtained substantial commutation payments. This course 
of practice on the part of governments, though taking its 
rise from necessity in the strict sense is, as a matter of 
historical record, not limited to cases when the necessity 
was absolute and wholly inescapable. The political 
branches of the government must judge of the existence of 
a necessity. Such instances might be compared to cases 
of voluntary bankruptcy under the systems of private law. 
Since there is no legal superior with capacity to adopt 
and apply a mitigating rule as to the obligations of gov- 
ernments it becomes necessary for governments them- 
selves to decide how far it is possible to discharge these 
obligations without bringing about absolute economic 
ruin and misery among the people. 

These three points, the lack of legal enforceability of 
governmental obligations without the consent of the 
obligor, the recognized facts as to governmental defaults 
upon obligations in cases of necessity and the cases of 
commutation of payments of governmental debts without 
the consent of the obligees and thirdly, unilateral abro- 
gation of international obligations, show that govern- 
mental obligations have a unique legal character in fact 
and in historical experience, as well as in the inherent 
and intrinsic nature of such obligations. These consid- 


erations show not indeed that the action of Congress in 
7 
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relation to its own obligations under the Act of 1933 was 
wholly justified, but that Congress is certainly not without 
legal power and constitutional authority to alter the obli- 
gations of the United States, as well as to legislate in other 
directions. 

It may be admitted that under a constitutional system 
the suggested power of the United States to modify its 
own obligations is not without constitutional limit. But 
the question in this aspect is similar to other discussions 
as to the limits on legislative power. Congress cannot be 
trammeled by a rigid rule that its contracts must be lit- 
erally carried out in every detail though the heavens fall. 
Consistently with the recognition of a measure of con- 
gressional freedom in this field, the courts might endeavor 
to impose some limitations upon the power in cases prop- 
erly brought before their judicial cognizance. For in- 
stance, a flat repudiation of bonds of the United States, 
a declaration by Congress that no economic value should 
be paid, might be treated by the courts, if cases should 
arise which came properly within their judicial juris- 
diction, as being a null and void declaration so that, so 
far as the judiciary could control the outcome, the pre- 
éxisting enforceability of the bonds would be preserved. 
But the difference is perfectly obvious between such a 
case of repudiation indulged in for its own sake, so to 
speak, and the bona fide legislative modification of the 
economic elements determining buying power of a unit 
of currency which, among other results, does influence the 
economic weight of governmental contracts for the repay- 
ment of money loaned. Under the Act of 1933, the alter- 
ation in the economic significance of the United States’ 
own obligations is in a fair and legitimate sense incidental 
to its policy with respect to the currency. The United 
States has not attempted to repudiate its bonds, either in 
form or in substance, but it has merely adopted currency 
legislation which cannot well be made effective and suc- 
cessful unless the literal form of the bonds and other obli- 
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gations of the United States is departed from and given 
a different effect. 

Important as the issues of United States bonds are, they 
are nevertheless much less important than the private 
debts of the country or the level of prices, the significance 
of current wage and other money payments, and the buy- 
ing power and personal safety of all the citizens of the 
United States. Considerations which lie behind the cur- 
rency legislation represent the view of Congress as to the 
welfare of the whole people and the harmonious support, 
within practicable limits, of all their interests. This 
policy would be crippled if such a large block of obliga- 
tions as the obligations of the United States remain pay- 
able in terms of gold, thus perpetuating in an important 
sphere the very condition which imperils the validity of 
our redeemable paper currency, shakes the position of 
banks throughout the country and consequently, under- 
mines the credit structure upon which the people depend, 
thus reénforcing the abnormal tendencies in commodity 
price movements which is perhaps the most serious phase 
of the whole economic maladjustment. 

This problem of the position of the bondholder in rela- 
tion to the validity of the gold clause like other legal 
questions, must, in the last analysis, rest upon the study 
of the relative weight and social significance of the con- 
flicting interests. 

CONCLUSION 


It seems clear to the present writer that the dominant 
aspect of the whole situation is that the legal and discre- 
tionary power of Congress to deal with the currency situ- 
ation must be given untrammeled effect, unless it has been 
so used as to produce results that are wholly outrageous, 
that are substantially unfair and unjustifiably oppressive. 
Such a description could not be given of the Currency 
Act of 1933. It does not really aim to deprive the creditor 
class of their economic substance. It aims to bring about 
a condition under which creditors will receive in repay- 
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ment from their debtors substantially the same economic 
values which they loaned, as represented by purchasing 
power and measured in terms of the legal standard of 
money adopted by the United States for the best interests 
of all the citizens. It does not deprive creditors of their 
basic claims and the basic values to which they are fairly 
and indisputably entitled. The legislation seeks to rec- 
tify an abnormal inflation in creditors’ claims whereby 
creditors are enabled to exact from their debtors much 
greater economic values than they loaned to them. This 
inflation of creditors’ claims is not a cosmic necessity but 
is due to currency and credit conditions very largely. 
Congress, by regulating the currency is seeking to rectify 
this situation of the abnormal distortion and over-weigh- 
ing of creditors’ claims. The purpose of Congress is es- 
sentially conservative. It is not to rob the rich to benefit 
the poor, as is perhaps suggested in Senator Thomas’ un- 
fortunate phraseology in his speech before the Senate 
with relation to the currency measures of 1933. It is 
rather an attempt to prevent the creditor class from con- 
solidating an enormous economic advantage derived from 
the break-down of the previously existing currency sys- 
tem, an advantage which is unfair in the moral sense and 
which is due to the operation of previous legislation of 
Congress which Congress has full power to modify and 
improve. 

The true characterization of the legislation of 1933 
which may be sincerely uttered by a lawyer as well as a 
layman is that its purpose and effect are not to confiscate 
property but to restore normal and sound valuations of 
property. It aims, not to seize what in all fairness be- 
longs to the creditor class but to accomplish an equitable 
readjustment which is fairly and honestly to be harmo- 
nized with the ancient maxim of the law, “suum cuique 
tribuere.” 


66 H. R. 169, 73 Cong. 1st Sess. 
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Such considerations as the above, while they do not nec- 
essarily convince the discretionary judgment of every per- 
son that the Joint Resolution of 1933, so far as it affects 
the terms of repayment of debts of the United States, was 
a wise and thoroughly well considered piece of legisla- 
tion, yet they do show that it cannot be regarded as so 
outrageous or so unfair as to be judicially held to be an 
abuse of governmental power or the taking of property 
without due process, in the true and limited sense of those 
words, or a confiscation of private property for public 
use. The legislative power of the government of the 
United States must be left free to act in relation to the 
obligations of the United States, subject perhaps to the 
restriction that no action which is outrageous, wholly un- 
fair and oppressive shall receive judicial sanction. But 
certainly the limitations upon the power of Congress, as 
far as they are to be judicially enforced in this field must 
be confined to the restrictive category just indicated. The 
special function of the judiciary in enforcing constitu- 
tional safeguards is to curb extravagance, any “absurd 
and excessive extravagance,” on the part of the legislative 
power.” The Joint Resolution of 1933, all things consid- 
ered, cannot be regarded as “an absurd and excessive 
extravagance” even with relation to the question of the 
alteration of the terms of the government’s own obliga- 
tions. 


87 Cf, Marshall, C. J. in Marbury v. Madison, 1 Cranch 137, 177, 179, 2 L. ed. 
60, 73, 74 (U. S. 1803). “An absurdity too gross to be insisted on.” “This is 
too extravagant to be maintained.” 





The George Washington Law Review 


Published quarterly, November, January, March and May, by The George Washington 
University. Edited by the Faculty and Students of the Law School. 


Subscription Price, $2.50 per year 75 cents per number 


Foreign Subscriptions, $3.00 per year 


FACULTY EDITOR IN CHIEF 
Joun A. McIntire 


FACULTY BOARD OF ASSOCIATE EDITORS 


Dean Wituram C. Van VLECK 


Cuartes S. CoLLier J. Forrester Davison 
S. CHESTERFIELD OPPENHEIM Cuarence A. MILLER 


BOARD OF DEPARTMENTAL ADVISORY EDITORS 


Ciypve B. ArtcHison, Interstate Commerce 
CuHarLES WARREN, Constitutional Legal History 
James Oviver Mvurpock, International Law 
Loyp H. Sutton, Patent Law 


BOARD OF STUDENT EDITORS 


Louis Cospon Ear H. Lunn JosepH Simpson, Jr. 
Enocn E. E.iison Freperick F. Mack BerTHE MERRIAM SMITH 
Wituram A, FIsHER Pau, MAHONEY Cotman B. STEIN 

J. W. Fursricut Harry R. Mayers Tuomas R. VaucHAN 
Guy A. GrEENAWALT Grorce Monk Jacop WaLDMAN 

Jor D. Hucues Gorpon A. NiIcHOLSON CueEster C. Warp 
THoMaAS SEARING JacKSON Stanton C. PEELE, Jr. Frank H. WEITZEL 
Avsert C. JoHnston Jack Permut CHARLES WHITNEY WEST 
W. M. KoLeuMaInEeNn H. Leicu Ronninc Ricuarp R. Wo.F 

J. L. Kosowsxy Donatp J. Simpson J. ArtHuR Younc 


SENIOR STUDENT EDITORS 


Joun W. Cracun Rosert S. MiLans James H. Ronatp 

Froyvp L. France Curtis F. PrRancLey Anprew H. ScHMELTZ 

Mary Situ Guticx M. Hupson RaTHBURN R. S. SMETHURST 
Joun Winton STEELE 


Business MANAGEMENT BY OFFICE oF UNIVERSITY 


Pustications—Henry Wma. HeErzoc, Graduate Manager 


Subscribers who wish to discontinue their subscriptions at the end of the subscription 
period should notify the office of University publications; otherwise it will be assumed 
that a continuation of the subscription is desired. 


364 





EDITORIAL NOTES 


THE PrEsIDENT’s BANK HoLIDAy PROCLAMATION AND ITs EFFECT 
Upon PENDING TRANSACTIONS—CONSTITUTIONALITY IN THE 
LicHT OF CONGRESSIONAL POWER OvER MONEY* 


Why re-hash the bank holiday? It is over. Regardless of the 
question of validity, the proclamations have served their purpose and 
the nation carries on. 

It would be strange if a measure so drastic did not have some 
serious consequences in regard to contract and property rights. It 
would be, perhaps, more strange if persons injured thereby should 
refrain from bringing their troubles to the courts. 

A diversity of questions has arisen. In a state, the statutes of 
which provide that, “Holidays every day appointed 
by the president of the United States or by the governor of this state 

general or special holiday,” and, “No court 
be open for the transaction of judicial business on any of the holidays 
mentioned ” what is the status of a verdict’ or judgment? 


rendered upon a “bank holiday?” Where banks were prohibited, by 
federal and state legislation, from making payments to depositors, 
might sureties upon depository bonds be held liable?* Where, prior 


to the “holiday,”’ a depositor endorsed and delivered his certificate of 
deposit to his bank with instructions that the bank should purchase 
U. S. Liberty Bonds for him to the amount thereof, the order being 
then placed and the securities delivered to a correspondent bank 
during the “holiday,” the bank remaining closed, must the depositor 
share pro-rata with other depositors?* These cases suggest that the 
“bank holiday” might prove to be one of the most fruitful sources 
of litigation arising out of “emergency” measures. 

Another and, perhaps, more valid reason for a study of the “bank 
holiday” lies in the relation it bears to the recent federal “emergency” 
measures generally. In the words of the President, “this was the 
first step in the Government’s reconstruction of our financial and 
economic fabric.”* It was the first of many steps, each related to 
the other in at least one respect, each had a common objective, the 
defeat of the “depression.” To know them separately it is essential, 


* The concluding part of this Note, dealing with the legal aspects of specific 
cases arising out of the “holiday,” will follow, in a subsequent issue under the 
same general title. 

1 People v. Browning, 22 P. (2d). 784 (Cal., 1933). 

2 Vidal v. Backs, 21 P. (2d) 952 (Cal., 1933). 
wal a Cleveland v. Fidelity Deposit Co., 5 F. Supp. 212 (D. C. N. D. Ohio, 
* Daly Bros. v. Hickman, 61 Wash. L. Rep. 802 (S. Ct. D. C., 1933). 

5 Radio address of March 12, 1933. 
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at least from an economic point of view, to know them collectively. 
The Presidential Proclamation of March 6, 1933, is the logical start- 
ing point for it was the “first step” taken by a new administration 
into the field of economic regulation. To understand it we must 
understand the conditions which brought it about. 


The crisis of 1933 occurred after a long period of economic “de- 
pression” in which, on the average, all business activities consistently 
decreased and human suffering, on account of loss of employment 
and property, constantly increased.* It seems important that bank 
deposits and the price level began to decline prior to the “depression” 
proper.’ It is not surprising that the banking structure should have 
become weakened as the amount of deposits continued to decrease 
thus forcing liquidation of, perhaps, better secured and more prof- 
itable loans and reducing the volume of paying business.*® 


6 The following table is composed of figures taken from Federal Reserve 
Bulletins : 


Year—(Index numbers; 1923-5 Av.—100) (In millions, end of period) 


(Value) 


Awarded. 
(1926=100) 
End of Period 
Circulation 


s 
co 
= 
= 
3 
z 
7) 
~ 
& 
s 
wn 
3 
a) 
& 
nl 
= 


2. Construction Contracts 
3. Factory Employment 
4. Factory Payrolls 

6. Commodity Prices 

. No of Banks in U. S. 
8. Total Bank Deposits 
9. Total Bank Loans 

10. Money in Circulation 
11. Gold in Circulation 
12, Gold _ Certificates 
13. Domestic Gold Stock 


Sse 


25576 56766 
24630 55289 
22769 53039 
19966 45821 
18390 41643 26063 


es 
SSsTRVe 

tt et 
ISRBSS 5. Freight Car Loadings 


Mar.— 60 
Apr.— 66 
June— 92 
Aug.— 91 
Nov.— 73 


* Adjusted. 


7 Supra note 6 columns 6 and 8. 

8“The 6150 national banks reporting for the year ending June 30, 1932, for 
the first time in the history of the national banking system that all banks as a 
whole have shown a deficit, reported a deficit equal to 4.94 per cent of their 
capital and surplus.” Lawrence, The New Deal in Banking (May, 1933) 126 
Bankers’ Mac. 421, 422. 
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From the early part of February a series of unfortunate events, 
inclusive of state bank moratorium measures and many other factors, 
brought about a general feeling of distrust which had the cumulative 
quality of aggravating the situation of general alarm until it became 
one of panic and amounted to a nation-wide “run” upon all banks.® 
Industrial activity “was close to the lowest level of the depression.” ‘° 
Currency, including large quantities of gold and gold certificates, was 
withdrawn at a constantly increasing rate from both domestic deposits 
and foreign balances." 

Saturday, March 4, found the credit structure of the country at 
the verge of collapse. The Seventy-second Congress had ended and 
the Seventy-third could not be assembled quickly enough to avert the 
impending catastrophe. This was the “crisis” of 1933. 

At nearly midnight on March 5th, the new President proclaimed 
a complete holiday for all banks in the United States from March 
6th to 9th inclusive.** The Special Session of Congress called on 
March 9th, on that day, passed The Bank Conservation Act,’* and 


® November 1, 1932—Neveda began a partial “bank holiday.” 

February 4, 1933—Louisiana, to break a run on the Hibernia Bank and Trust 
Co. had a one day holiday. 

Feb. 14—Michigan “bank holiday” began. 

Feb. 23—Michigan “bank holiday” ended with restricted withdrawals. 

Feb. 24—Maryland began a three day “holiday.” Minnesota banned mortgage 
foreclosures on farms and homes. 

Feb. 25—Congress adopted a joint resolution authorizing the Comptroller of 
the Currency to exercise with respect to national banks such powers as state 
officers might to state banks. (47 Strat. L. 907.) 

Feb. 27—Certain well known bankers resigned following testimony given by 
them before U. S. Senate Committee on Banking and Currency. These hearings 
had produced facts which had shocked the country. 

March 3—Two day “holiday” proclaimed in New York and Illinois. “By the 
afternoon of March 3 scarcely a bank in the country was open to do business. 
Proclamations temporarily closing them in whole or in part had been issued by 
the Governors in almost all the states.” (The President’s radio address of 
March 12, 1933.) 


10 Fed. Res. Bul. (Oct., 1933) 593. 


after February 14, when the Michigan banking holiday was declared, 
currency demand increased in nearly all the Federal reserve districts The 
declaration of a similar holiday in Maryland on February 25, and in other States 
on subsequent days, was accompanied by sharp increases in currency demands 
throughout the country. Between February 15 and March 4 these demands 
amounted altogether to $1,630,000,000, including demands for gold coin and 
gold certificates of $300,000,000. Three fourths of these demands occurred 
during the week beginning February 27, and more than half was concentrated 
in the first 3 days of March.” Fed. Res. Bul. (April, 1933) 210. 

“An all time record: $116,000,000 worth of gold had been taken from the 
Federal Reserve banks in one day, mostly by the withdrawal of foreign bal- 
ances.” Time, March 13, 1933, at 9. 

At the time of the bank holiday the amount of currency in circulation had 
reached the “all-time peak of $7,581,000,000.” Fed. Res. Bul. (Oct., 1933) 594. 


12 No. 2039. This proclamation suspended all banking transactions. (Full 
text of Nos. 2039 and 2040, 12 U. S. C. A. 1933, Supp. pp. 37, 38.) 


1348 Strat. L. 1. 
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the President, at once, extended the bank holiday indefinitely..* From 
March 12th, banks were reopened as rapidly as safety would permit.*® 

Whatever else may be said about the “bank holiday,” it provided 
a way out of a very grave situation and marked the beginning of a 
period of economic improvement.** In a broader sense the end 
achieved seems fully to justify the means, but, as has been suggested, 
private rights have been thereby affected. It is obvious that, before 
the ultimate consequences of governmental action, as reflected by 
specific cases, can safely be forecast, the legal validity of such action 
must be considered. 

Assuming valid delegation of power to the President to proclaim 
a bank holiday, from what constitutional source could Congress derive 
such power? The most logical source seems to be its power to “coin 
money, regulate the value thereof, and of foreign coin.” *” 

In recent years the larger part of payments in business transac- 
tions have been by way of check or other commercial paper.’* These 
payments are, for the most part, transfers of bank deposits rather 
than currency, and the aggregate amount of such deposit media has 
grown to many times that of circulating currency.*® When, in the 
latter part of February and the first few days of March, the general 
“run” on the banks started and the currency withdrawn was hoarded, 


the states were compelled to close the doors of the banks or to pro- 
vide for restricted withdrawals. As a consequence the total amount 
of available demand deposits was materially diminished.” Because, 
like other commodities, the value of money as a medium of exchange, 
is governed by the law of supply and demand, money value would 
have a decided tendency to rise, causing a corresponding fall of the 
average commodity price level.?* From the standpoint of the general 


14No. 2040. 
15“Money in circulation declined rapidly after the reopening of the banks 
and continued to decline until September, notwithstanding the increase 
in the demand for currency arising from enlargement of payrolls and increase 
in volume of retail trade. This indicates continued return of money from hoards 
as banking facilities were reéstablished.” Fed. Res. Bul. (Oct., 1933) 594. 
16 Supra note 6, see all figures after March, 1933. See, also, Fed. Res. Bul. 
(May, 1933) 275. 
17 United States Constitution, Art. I, Sec. 8, clause 5. 
18 See McGovern v. U. S., 272 Fed. 262, 263 (C. C. A. 7th, 1921). 
19 Supra note 6, compare columns 8 and 10. Column 10 includes both time and 
demand deposits. 
20 Ohio and several other states “froze” from 90% to 99% of deposits. Time, 
March 13, 1933, at 45. 
21 This fact can be demonstrated by use of an equation: 
Let M =currency in circulation, 
M’=available demand deposits, 
V =velocity of currency (number of times used), 
V’=velocity of deposits, 
p =price of a given article, q=number of such articles sold for money. 
(= =summation. ) 
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welfare this would be a very undesirable result because, as we have 
seen, the harmful effects of the “depression” have been intimately 
connected with falling prices and decrease of bank deposits. 

The question now arises, does the power of Congress to regulate 
the value of the money it has issued authorize it, in such a situation, 
in order to preserve the commodity value of such money, to close all 
banks for a short period.” 


Money, as such, can have no true value other than the quantity 
and quality of the goods it will buy.** The term “value,” as used, 


Then for any given period, MV+M’V’=<pa, or the amount of money (cur- 
rency and deposits) paid for goods—the amount of money received for goods. 
The equation for December 31, 1933, would be something like this: 


(M, currency) (M’, demand deposits) 
$5,675,000,000 «*V+ $20,000,000,000 <V’==pq. 


During the general run on the banks large quantities of currency were with- 
drawn (Supra note 11) greatly reducing the amount of deposits. Since such 
currency went into hoards (or was earmarked or exported as gold) it need not 
be added to the factor M. In addition to this, available demand deposits were 
much more greatly reduced by state restrictions upon withdrawals, or (as 
estimated in Lit. Digst., March 11, at 9) to about $6,000,000,000 so that, on 
March 4 the equation would have been: 


(M’) (M’) 
$5,675,000,000 «V+ $6,000,000,000 x V’==pq. 


The actual period was safely passed without a sharp drop in the price level 
as a result of extention of credit and refusals to sell for less price, but it is 
plain that in a comparatively short time the price level would have had to drop 
sharply. Remembering that the “run” was stopped at what seems to have been 
an early stage (Supra note 11) it is hard to picture what conditions might 
have been in a few additional days but for the “bank holiday.” (Equation is 
Professor Fisher’s. See Wright, op. cit. infra note 23, c. VI.) 


22 It might be argued that the “holiday” can not be upheld upon the ground 
that it preserved the value of money by saving the deposit media, for the reason 
that it made such media unavailable. The answer is that a “run” had to be 
stopped and the banks preserved until a more fundamental remedy could be 
provided. 


23 “Money has been defined as ‘anything that serves as a common medium of 
exchange in trade, as coin or notes.’” Federal Reserve Bank of Richmond, 
Letter to College Classes in Economics and Banking, No. 2, (1922), reprint in 
Wricut, READINGS IN Money, CrepIT AND BANKING Principles, 34. See 
Moss v. Hancock, 2 Q. B. 111, 116 (1899). 

Money, as we know it, has four distinct functions which should not be con- 
fused with value; (1) To act as a medium of exchange, (2) as a common 
measure of value, (3) as a standard of deferred payments, (4) as a store of 
value. The controlling function is, of course, the first. Each of these functions 
depend upon one value and that is its exchange value in the terms of other 
commodities. For a discussion of the functions of money see JEvons, MONEY 
AND THE MECHANISM OF EXCHANGE, reprint Wright, loc. cit. at 3. As has 
been demonstrated, supra note 21, money value is subject to the same laws that 
govern the value of other commodities. The only reason for finding this diffi- 
cult is the habit of thinking of value in the terms of money. 

Field, J., dissenting in the Legal Tender Case, said, “Money is not only a 
medium of exchange, but it is a standard of value. Nothing can be such stand- 
ard which has not intrinsic value, or which is subject to frequent changes in 
value.” Julliard v. Grunman, 110 U. S. 421, 462, 4 Sup. Ct. 122, 137, 28 L. ed. 
204 (1884.) 
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seemingly contemplates commodity or exchange value.** Therefore, 
our primary consideration must have to do with the means whereby 
such regulation may be effected, the implied power to control other 
factors which have a direct bearing upon money value. 

Congress has the undoubted power to control the value of money 
by controlling the amount of money it puts into circulation, even 
though it be increase based upon decrease of gold content or by the 
issuance of fiat notes having no metallic backing.*® It may, also, 
regulate, by appropriate means, the quantity of media other than of 
its own issue.”° It may, for the purpose of maintaining an adequate 


24 Value has been defined as the “utility of an object. The worth of an object 
in purchasing other goods. The first may be called value in use; the latter, 
value in exchange.” Bouvier L. D. Exchange value of money would seem to 
be its present worth as a commodity of barter and intrinsic value might be said 
to be the utility value of the basic commodity as money. Whereas, the utility 
value of the basic commodity, measured in the terms of money, may not be the 
same if put to a different use, or to a monetary use elsewhere, it will be seen 
that it cannot depart from exchange value when, within a given jurisdiction, 
used as money. In considering money, strictly as such, the “values” are actually 
one and the terms may be, and are herein, used interchangeably. 

Field, J., dissenting in the Legal Tender Case, pointed out that the chief 
reason for giving Congress exclusive power to regulate the value of money was 
that the colonies had so abused the power by inflation as to impair the obliga- 
tion of contracts, so that a creditor would receive money which would purchase 
less than the money he advanced. Julliard v. Grunman, 110 U. S. 421, 451, 4 
Sup. Ct. 122, 131, 28 L. ed. 204 (1884). It is not to be supposed that the 
framers were ignorant of the fact that one important factor, in such reduction 
of money value, was increased supply of currency. Adam Smith had pointed 
this out some eleven years before. For example see Wealth of Nations, Book 
II, chap. 2; Cannon, History of the Theories of Production and Distribution, 
vol. i, p. 285, Guide & Rist, History of Economic Doctrines (translation from 
2d ed. 1913, Richards), pp. 71, 75, 83-85. This conclusion is supported by a 
writing by Madison in the Federalist No. XLII. Let it be understood that it is 
not pretended that a change in metallic “content” would not change value. It 
would “naturally” be one of the best means, but, other things equal, supply of 
exchange media determines the value of the basic metal, see supra note 21, and, 
where international free flow of precious metals and free trade are prohibited, 
media supply must be the chief factor in control of value. If it is hard for one 
to see how value can be controlled other than by regulation of “content” the 
great supply of demand bank deposit “media” may be thought of as diluting 
the “true” money, or gold. This “artificial” dilution being withdrawn suddenly, 
so as to cause a sharp return to the “true” value, would result in the same 
hardships upon debtors. 

25 Legal Tender Case, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884), 
held that Congress may make “paper money” legal tender. It is to be observed 
that such legislation seeks to impart an intrinsic value to such paper based upon 
its fiat power to satisfy existing obligations. In other words, we have an in- 
trinsic value (other than psychological) based upon a fiat functional utility. 
This case gives Congress the power to increase the supply of currency far be- 
yond any “natural” limits set by supply of basic commodity. The result of 
issuing such fiat money, whether it remains at a parity or not, is to dilute the 

“natural” value of “true” money by partial satisfaction of demand. 

26 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1889). This case 
upheld a heavy tax intended to discourage the circulation of state bank notes 
following the issuing of United States and national bank notes. “Having thus, 
in the exercise of undisputed constitutional powers, undertaken to provide a 
currency for the whole country, it cannot be questioned that Congress may, 
constitutionally, secure the benefit of it to the people by appropriate legislation. 


ee a 


24H Aa A 4H HF th eh. lf} 





eo wl @O@ eRe YF YF ™ 


Se oo 


“reso 


ef 
as 
a- 
se 

4 
ne 


EDITORIAL NOTES 371 


supply, place certain restrictions upon the use of currency in circula- 

tion.** To temporarily prohibit the use of deposit media, in a proper 

case, does not seem to be a step beyond the bounds of reason.** 
Congress may restrain, by suitable enactments, the circulation as money 


of any notes not issued under its own authority. Without this power, indeed, 
its attempts to secure a sound and uniform currency for the country must be 


futile.” Jd. at 549. 


The court seemed to think it a favorable circumstance that, prior to the enact- 
ment of the burdensome tax, a very light tax had been imposed, payments of 
which were required monthly accompanied by a report of outstanding notes, the 
object of which “was to inform the proper authorities of the exact amount of 
paper money in circulation, with a view to its regulation by law.” Jd. at 538. 

The full significance of this case cannot be gathered until the similarity be- 
tween bank notes and demand deposits is realized. Both are merely promises 
of banks to pay on demand. It is true that notes are payable to bearer and 
drafts may be to bearer or order, and that it is contemplated that notes shall 
circulate more freely than checks, yet the transfer of a bank note is the transfer 
of “deposit media” as surely as is a redeposited check, as between the transferee 
and transferor. The check will, of course, often shift the obligation to another 
obligor. The difference seems to be merely a matter of form and degree and 
the case furnishes authority for holding that deposit media generally can, in a 
proper case, be made the subject of drastic Federal regulation. It seems that 
the decision might have been rested upon the “borrowing power” but it was not. 

Through the Federal Reserve System, the rate fixing policy of which is 
guided “with a view of accommodating commerce and business,” by the Federal 
Reserve Act, § 14 (D), 12 U. S. C. § 357 (1926), 38 Strat. L. 264 (1913), 41 
Stat. L. 550 (1920), 42 Stat. L. 407 (1923), see Raichler v. Fed. Res. Bank of 
N. Y., 34 F. (2d) 910 (C. C. A., 1929), sharp fluctuations in the price level, 
due to changes in the demand factor, have been ironed out. This regulation is, 
perhaps, a result rather than a primary objective, but the relation of this prac- 
tice to the price level has long been recognized. See Miller, Federal Reserve 
Policy, AM. Econ. Rev., June, 1921, reprint Wright, op. cit. supra note 23 at 
201 et al.; Fed. Res. Board Ann. Rept. 1919, p. 73; Fed. Res. Bul. (Oct.) 
1918, pp. 922-924. 

27 Ling Su Fan v. U. S., 218 U. S. 302, 31 Sup. Ct. 21, 54 L. ed. 1049 (1910). 
This case seems to stand for the proposition that Congress, in order to main- 
tain an adequate supply of circulating currency, might prohibit the export of 
silver coins, kept at fiat parity with gold, if their foreign bullion value should 
exceed their domestic legal exchange value. (This might be said to be a case 
wherein the intrinsic value exceeds the exchange value. If thought so to be, 
note that the regulation is of exchange value by deprivation of use of intrinsic 
value.) The case shows that Congress may, in a proper case, limit the use 
of money in the hands of a private owner. It does not stand for emergency 
expansion of Federal power, however, due to the lack of such restraining pro- 
vision as appears in the 10th Amendment of the Constitution. 

In result, the case approves a regulation somewhat similar to price main- 
tenance attained by way of tariffs. It has often been pointed out that if “banks 
issue more notes than the circulation warrants prices will rise. Buying from 
foreign countries will be resorted to and the notes will be returned to the banks 
to be exchanged for gold and silver—the only international money.” Guide & 
Rist, op. cit. at 85; II Smith, op. cit. c. 2; Cannon, op. cit. vol. i, at 285, 
all supra note 24. The price level, so increased in this country, has been pro- 
tected, it seems, by tariffs. This might be called, fixation of “unnaturally” de- 
pressed money value. In theory it seems possible that “metallic content” might 
be lowered, without a corresponding rise in the price level, so that domestic 
gold would have a buying power on par with foreign gold, in which case it 
might be possible to lower, or even dispense with the tariff “wall.” 

28 “Even the advocates of a strict literal construction of the phrase, ‘to coin 
money and regulate the value thereof,’ while insisting that it defines the material 
to be coined as metal, are compelled to concede to Congress large discretion in 
all other particulars.” Legal Tender Cases, 12 Wall. 457, 546, 20 L. ed. 287 
(U. S., 1870). 
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Although some dicta in the old cases seem to grant to Congress a 
free rein in choosing a means to enforce an express constitutional 
power,”® it is believed that the constitutional protections thrown 
around state powers and private rights should serve as a limitation 
upon the choice of such means. The considerations of such limita- 
tions would seem akin to the considerations to be taken into account 
in determining whether a statute under the “police” power of a state, 
in the light of all the circumstances, infringes too much upon private 
rights.*!_ In this connection it should be remembered that on March 
4th it seemed that the entire credit structure was about to collapse 
and there appears to have been no other way to preserve it.*? 

Objection might be made that the “bank holiday” impaired the 
obligation of contracts and that this was violative of the “due proc- 
ess” clause. In the first place, there is no express restriction upon 
the power of Congress in regard to impairing the obligation of con- 
tract, so the argument that, whereas, an emergency might permit 
the expanded use of powers constitutionally delegated, no such re- 
laxation should be permitted in regard to express limitations, would 
have no application.** In the second place, contract obligations have, 


29 Legal Tender Case, 110 U. S. 421, 450, 4 Sup. Ct. 122, 131, 28 L. ed. 204 
(1884) (calling choice of means a “political question’ 23 ; see Civil Rights Cases, 
3). 


109 U. S. 3, 18, 3 Sup. Ct. 18, 26, 27 L. ed. 835 (188 

80“But the question respecting the extent of the powers actually granted, is 
perpetually arising, and will probably continue to arise, as long as our system 
shall exist Among the enumerated powers, we do not find that of estab- 
lishing a bank or creating a corporation. But there is no phase in the instru- 
ment which, like the Articles of Confederation, excludes incidental or implied 
powers; and which requires that everything granted shall be expressly and 
minutely described. Even the 10th Amendment, which was framed for the pur- 
pose of quieting the excessive jealousies which had been excited, omits the 
word ‘expressly,’ and declares only that the powers ‘not delegated to the United 
States, nor prohibited to States, are reserved to the States or to the people,’ 
thus leaving the question, whether the particular power which may become the 
subject of contest, has been delegated the one government, or prohibited to the 
other, to depend on a fair construction of the whole instrument.” McCulloch 
v. Maryland, 4 Wheat. 316, 405, 406, 4 L. ed. 579 (U. S., 1819). See Feperaxist 
(Maptson), No. XLIV. 

although an emergency may not call into life a power which has 
never lived, nevertheless emergency may afford a reason for the exertion of a 
living power already enjoyed.” Wilson v. New, 243 U. S. 332, 348, 37 Sup. 
Ct. 298, 61 L. ed. 775 (1917). 

“That the United States lacks the police power, and that this was reserved to 
the states by the Tenth Amendment, is true. But it is none-the-less true that 
when the United States exerts any of the powers conferred upon it by the Con- 
stitution, no valid objection can be based upon the fact that such exercise may 
be attended by the same incidents which attend the exercise by a state of its 
police power, or that it may tend to accomplish a similar purpose.” Hamilton 
v. Ky. Distilleries, 251 U. S. 146, 156, 64 L. ed. 194, 199 (1919). 

82 See Zimmerman v. Gibbes, 172 S. E, 130, 134 (S. C., 1933). 

33 Mr. Justice Sutherland, dissenting in the Minnesota Mortgage Moratorium 
Case, said, “It is quite true that an emergency may supply the occasion for the 
exercise of power, depending upon the nature of the power and the intent of 
the Constitution with respect thereto But we are here dealing not with a 
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in the past, been impaired in the exercise of power over money.** In 
the third place, while there may have been a large number of tempo- 
rary inconveniences and, in many cases, substantial losses, occasioned 
by the “bank holiday,” on the whole it did not impair obligations but 
preserved them, for the action prevented a drastic change in money 
value, and kept our principal debtors, the banks, to a larger degree, 
solvent.*® 

It seems self-evident that “a power to create implies a power to 
preserve,” *° and it seems to follow that the causing of a “bank holi- 
day,” under the circumstances, was within the constitutional power 
of Congress to preserve the then value of money. 

The proclamation of March 6th was made by the President under 
authority vested in him by § 5 (b) of the TRADING WITH THE ENEMY 
Acrt.**? From an academic point of view, this presents some difficult 


power granted by the Federal Constitution, but with the State police power, 
which exists in its own right. Hence the question is not whether an emergency 
furnishes an occasion for the exercise of that State power, but whether an 
emergency furnishes an occasion for the relaxation of the restrictions upon the 
power imposed by the contract impairment clause; and the difficulty is that the 
contract impairment clause forbids State action under any circumstances, if it 
have the effect of impairing the obligation of contracts.” Home Bldg. and Loan 
v. Blaisdell, U. S. Sup. Ct., Jan. 8, 1934, 1 U. S. Law Week 381, 393. 


34 Legal Tender Case, 110 U. S. 449, 4 Sup. Ct. 122, 28 L. ed. 204 (1884). 


35 The power to “coin money, regulate the value thereof, and of foreign coin” 
is said to have been given to Congress because the colonies had so abused it, by 
way of inflation, as to deprive creditors of their due, as measured by the pur- 
chasing power advanced and repaid. See dissent of Field, J., in The Legal 
Tender Case, 110 U. S. 421, 451, 4 Sup. Ct. 122, 131, 28 L. ed. 204 (1884). 
It will be observed, therefore, that prevention of a sharp change in the value 
of money is in accord with the spirit of the Constitution, the power having been 
given for the purpose of protecting contractual obligations. It is not to be 
supposed that such protection cannot be invoked in favor of debtors as well as 
creditors. 


86 McCulloch v. Maryland, 4 Wheat. 316, 426, 4 L. ed. 579 (U. S. 1819). 


37 “(b) Regulation of foreign exchange, coin exports, property transfers, etc. 
—That the President may investigate, regulate, or prohibit, under such rules 
and regulations as he may prescribe, by means of licenses or otherwise, any 
transactions in foreign exchange and the export, hoarding, melting, or ear- 
markings of gold or silver coin or bullion or currency, transfers of credit in 
any form (other than credits relating solely to transactions to be executed 
wholly within the United States), and transfers of evidences of indebtedness 
or of the ownership of property between the United States and any foreign 
country, whether enemy, ally of enemy, or otherwise, or between residents of 
one or more foreign countries, by any person within the United States; and 
for the purpose of strengthening, sustaining and broadening the market for 
bonds and certificates of indebtedness of the United States, of preventing frauds 
upon the holders thereof, and of protecting such holders, he may investigate and 
regulate, by means of licenses or otherwise (until the expiration of two years 
after the date of the,termination of the present war with the Imperial .German 
Government, as fixed by his proclamation), any transactions in such bonds or 
certificates by or between any person or persons: Provided, That nothing con- 
tained in this subprovision (b) shall be construed to confer any power to pro- 
hibit the purchase or sale for cash, or for notes eligible food discount at any! 
Federal reserve bank, of bonds or certifiactes of indebtedness of the United 
States; and he may require any person engaged in any transaction referred to 
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questions as to the validity of the proclamation when made.** The 
subsection has never been judicially construed, but the power dele- 
gated seems to be confined to specific and several transactions. If 
that is so, the limitation (“other than credits relating solely to trans- 
actions to be executed wholly within the United States”) would 
seem to invalidate the proclamation. If the amendment of 1918 
were relied upon, the limitation of time, as well as the proviso, would 
seem to have the same effect. 

Did the Act become inoperative after the war?*® Did it attempt 
to delegate powers so discretionary as to be objectionable under the 
rule that legislative powers may not be delegated *° 

These questions would be serious, indeed, had not Congress, on 
March 9th, fully approved and confirmed the proclamation.** That 
such validity may be related back to a prior executive action, in a 
proper case, seems to be fairly well settled.*? On the same day, Con- 
gress amended § 5 (b) to more clearly give the President the re- 
quired power,** and passed other regulatory legislation in regard to 
the general banking situation.** 

The Proclamation of March 9,** continuing the “holiday,” presents 
fewer difficult questions in regard to its validity for not only is the 
delegation of sufficient power to the President clear, but Congress 
had confirmed the existing “holiday” and the President’s authority, 


in this subdivision to furnish, under oath, complete information relative thereto, 
including the production of any books of accounts, contracts, letters or other 
papers, in connection therewith in the custody or control of such person, either 
before or after such transaction is completed.” 40 Srar. L. 415 (1917) as 
amended (in italics) by 40 Star. L. 645 (1918). 

38 For a discussion of these questions see Ellingwood, The Legality of The 
National Bank Moratoriwm (1933) 27 Iu. L. Rev. 923. 

39 See Commercial Trust v. Miller, 262 U. S. 51, 57, 43 Sup. Ct. 486, 67 
L. ed. 858 (1923). 

#0 See U. S. v. Chemical Foundation, 272 U. S. 1, 11, 47 Sup. Ct. 1, 5, 71 
L. ed. 131 (1926). See, also, Notes, this issue, 375 at 376 & 403 at 404. 
“Though the Court has reaffirmed its adherence to the principle many times, 
it has yet to stamp a law unconstitutional because of violation thereof.” Elling- 
wood, The New Deal and The Constitution (1934) 28 Inu. L. Rev. 729, 747. 
See, also, Some Legal Aspects of The National Industrial Recovery Act (1933) 
47 Harv. L. Rev. 85, 95; Note (1933) 47 Harv. L. Rev. 479. 

4148 Star. L. 1 (1933). 

it is plain that if the president had in any manner assumed powers 
which it was necessary should have the authority or sanction of Congress, that 
on the well-known principle of law, ‘omnis ratihabitio retrotrahitur et mandato 
equiparatur,’ this ratification has operated to perfectly cure the defect.” The 
Prize Cases, 2 Black 635, 671, 17 L. ed. 459 (U. S. 1863). See, also, Flickner 
v. Bank of U. S., 8 Wheat. 338, 363, 5 L. ed. 631 (U. S. 1823); Mitchell v. 
Clark, 110 U. S. 633, 4 Sup. Ct. 170 (1884); Tiaco v. Forbes, 228 U. S. 549. 
33 Sup. Ct. 585 (1913) ; Ellingwood, op. cit. supra note 38 at 929. 

4348 Srar. L. 1 (1933). 


44 The Bank Conservation Act, 48 Star. L. 1, (1933). 
45 No. 2040. 


’ 
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in effect, was to determine the time at which it could be brought 
safely to an end. P 


On the whole, it seems that the “bank holiday” proclamations 
should be upheld, and, both from an economic**® and legal*’ point of 
view, any uncertainties should be resolved in favor of validity. 

Enocu E. E..ison. 


REGULATION OF CURRENCY VALUE BY GOVERNMENTAL 
TRANSACTIONS IN GOLD* 


The economic policies of the Roosevelt administration with respect 
to currency manipulation through transactions in gold by the Recon- 
struction Finance Corporation (or by the Gold Stabilization Board), 
have raised several economic’ and legal problems. The legal problems 
may be classified under three major subheads, as follows: 


1. Does the Congress of the United States have the power to pro- 
vide for currency manipulation ? 

2. Does the Congress of the United States have the power to dele- 
gate to the President the control of the currency manipulation pro- 
gram? 

3. Under the Reconstruction Finance Corporation Act or any of its 
subsequent amendments, is there any authority in that corporation to 
execute the mandates of the President as to dealing in gold? 


The monetary policy may be efficacious as to its economic aspects, 
yet it must be declared invalid unless each of the legal problems which 


46 This Note has proceeded frankly upon the theory that the end justifies the 
means. Several conclusions stated, perhaps too dogmatically, remain open ques- 
tions in the mind of the writer. 

47 Knox v. Lee, 12 Wall. 457, 521, 20 L. ed. 287, 305 (U. S. 1871). 

* This study was made and the material organized before the enactment of 
the Gold Reserve Act of 1934. It has, nevertheless, been revised to indicate the 
effect of that legislation. 

1 Charles Merz—Widespread Debate Over the Dollar—N. Y. Times, De- 
cember 3, 1933. The following economic problems may be briefly suggested: 

(a) Will the transactions in gold raise the price of commodities so that those 
who borrowed money could repay their loans with a dollar of equal purchasing 
power? 

(b) Can constant manipulation of the price of gold maintain the dollar at the 
same purchasing level? 

(c) Will a continuation of the gold program shake the public confidence and 
thereby retard the economic recovery ? 

(d) Will a continuation of the gold policy have adverse effects on the na- 
tional credit? 

(e) Is the possibility of uncontrolled inflation too remote to merit considera- 
tion? 

(£) Will retaliatory measures by our foreign neighbors give rise to interna- 
tional waned wars? 
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it raises can be resolved in its favor. An examination of the authori- 
ties and legal precedents upon which a solution of these problems 
depends, indicates: (1) That Congress has power to regulate the na- 
tional currency; (2) That Congress may delegate to the President 
the power to fix the price of gold, if the setting of the daily price may 
be considered as an incidental detail to the monetary program; and 
(3) That the R. F. C. may trade in gold only if the R. F. C. Act is 
to be construed literally. If, however, the R. F. C. Act is to be con- 
strued so as to give effect to the intention of the legislators it is dif- 
ficult to see how that corporation could be legally used in furtherance 
of the monetary policy. 

There is little argument as to the power of Congress to regulate 
the currency. The Constitution of the United States provides as an 
inherent function of the legislative body, the right to coin money and 
regulate its value.? In 1869 the United States Supreme Court in 
deciding the case of Veazie Bank v. Fenno,’ laid down an ironclad 
rule in the following language. “Having thus, in the exercise of un- 
disputed constitutional powers, undertaken to provide a currency for 
the whole country, it cannot be questioned that Congress may consti- 
tutionally secure the benefit of it to the people by appropriate legisla- 
tion. To this end, Congress has denied the quality of legal tender of 
foreign coins, and has provided by law against the imposition of 
counterfeit and base coin on the community. To the same end, Con- 
gress may restrain, by suitable enactments, the circulation as money 
of any notes not issued under its authority. Without this power, in- 
deed, its attempt to secure a sound and uniform currency for the 
country must be futile.” 

This decision clearly defines the power of Congress with respect 
to currency regulation, and leaves little doubt as to the power of Con- 
gress, by appropriate legislative measures, to provide for a flexible 
monetary base. 

The question of delegation of powers in connection with currency 
regulation presents a more complicated problem. Is it possible for 
Congress to authorize the President, under a blanket authority, to 
vary the gold content of the dollar, as long as he remained within the 
limits prescribed by the legislators ? 

Under the American system of constitutional government whereby 
the lawmaking power is assigned exclusively to the legislature, it is 


2 Art. I, § 8, par. 5. 

88 Wall. 533, 548 (U. S. 1869). In this case the constitutionality of a tax, 
provided by Congress, is being tested. Congress levied the tax against all cir- 
culating notes for the purpose of driving them out of existence and thereby 
establishing a uniform currency. 
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a cardinal principle that such power cannot be delegated.* The gen- 
eral rule, that statutes should prescribe a rule of action for the guid- 
ance of any discretionary powers conferred on public officials is sub- 
ject to the qualification that some situations require the vesting of 
some unguided discretion in public officials, as, for instance, where it 
is difficult or impracticable to lay down a definite, comprehensive 
rule.© There have been many important decisions based on the dele- 
gation of powers, and there is as yet no single formula which would 
include all powers subject to delegation and those which are not. 

In the Dakota Telephone Case* the United States Supreme Court 
decided that Congress possessed the right under the war power, to 
confer upon the President by the Joint Resolution of July 16, 1918, 
the power to take over and operate telephone and telegraph systems 
as a war emergency measure. 

Two cases more nearly analagous to the present situation were de- 
cided in the United States Supreme Court in 1904.7 The court said, 
“Every intendment is in favor of the validity of a statute and it must 
be presumed to be constitutional unless its repugnancy to the Consti- 
tution clearly appears. Congressional control over foreign commerce 
gives that body the power to specify what may or may not be im- 
ported into the United States. Where a statute acts on a subject as 


far as practicable and only leaves to executive officials the duty of 
bringing about the result, it is not unconstitutional as vesting legisla- 
tive powers in executive officials.” Compare the currency regulation 
situation with these two cases. Congress has decided that the cur- 
rency must be altered, and through legislative enactments it provided 
that the President be permitted to devalue the gold content of the 
dollar by as much as fifty per cent. Has Congress legislated as far 


417 R. C. L. 535 (1917). 

5 City of Shreveport v. Herndon, 159 La. 113, 105 So. 244 (1925); Gorieb v. 
Fox, 145 Va. 554, 134 S. E. 914 (1926). 

6 Dakota Cent. Tel. Co. v. State of South Dakota, 250 U. S. 163, 39 Sup. Ct. 
507, 63 L. ed. 910 (1919). 

7 Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904) ; 
Buttfield v. U. S., 192 U. S. 498, 24 Sup. Ct. 356, 48 L. ed. 535 (1904). 

8 AGRICULTURAL ADJUSTMENT Act, Title III, Sec. 43b (2)—(Fixing of gold 
dollar content). 

“By proclamation to fix the weight of the gold dollar in grains nine-tenths 
fine and also to fix the weight of the silver dollar in grains nine-tenths fine at 
a definite fixed ratio in relation to the gold dollar at such amounts as he finds 
necessary from his investigation to stabilize domestic prices or to protect the 
foreign commerce against the adverse effects of depreciated foreign currencies 
and to provide for the ratio so fixed, or in case the Government of the United 
States enters into an agreement with any government or governments under the 
terms of which the ratio between the value of gold and other currencies issued 
by the United States and by any such government or governments is estab- 
lished, the President may fix the weight of the gold dollar in accordance with 
the ratio so agreed upon, and such gold dollar, the weight of which is so fixed, 
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as possible and left only detail matters to the President and Secretary 
of the Treasury, or has Congress merely provided a skeleton form 
and delegated to the President the right to complete the legislative 
enactments necessary to properly execute the present economic policy ? 

In Rhodes v. Tatum® the court said, “Congress may authorize an 
executive officer to make such rules and regulations as may be neces- 
sary to the effective execution of the laws, though their enforcement 
depends on conditions to be ascertained by him and the exercise of 
his sound discretion.” This decision was based on a war emergency 
measure, a fact which places that situation on a par with the present 
currency problem, since the President has declared a national emer- 
gency to exist. 

The 1922 Tariff Act *® might be used as a weighty factor in de- 
ciding the issue as to the right of Congress to delegate its powers. 
This Act directed the President, in a carefully prescribed manner, to 
ascertain whether or not the classification and rates of the Act were 
proper for the protection of the industries of the United States from 
foreign competition, and if not, to change them, within carefully pre- 
scribed conditions, enough to make them so. In the case of Hampton 
Jr. and Co. v. U. S.* the court said, “It is not unconstitutional as an 
attempt by Congress to delegate to the President the legislative or 
taxing power conferred on it by Art. I, Sections 1 and 8, respectively, 
of the Constitution. It is a valid law conferring on him the power to 
find the facts upon which the going into effect of the law depends.” 
This case clearly shows that the President has been given the power 
to declare rates which in his discretion best protect the domestic in- 
dustry. Can it not be likewise said that the President might also 
exercise the right to declare what value per ounce of gold would be 
most favorable to the welfare of the United States, as long as his 
discretion is exercised within the limits prescribed by Congress? 

In a very recent decision handed down by the United States Su- 
preme Court '* the delegation of discretionary powers to a state ex- 
shall be the standard unit of value, and all forms of money issued or coined by 
the United States shall be maintained at a parity with this standard and it shall 
be the duty of he Secretary of the Treasury to mainain such parity, but in no 
event shall the weight of the gold dollar be fixed so as to reduce its present 
weight by more than fifty per centum.” 

Sec. 44—(Rules and regulations governing 43). 

“The Secretary of the Treasury, with the approval of the President is hereby 


authorized to make and promulgate rules and regulations covering any action 
taken or to be taken by the President under subsection (a) or (b) of Section 
43.” 


See also Gold Reserve Act of 1934, infra note 32. 

9206 S. W. 114 (Tex. Civ. App. 1918). 

10 TariFF Act oF 1922, § 315, 42 Star. L. 941, 19 Me S. C. §§ 154-159 (1926). 
11 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928). 

12 Petersen Baking Co. v. Bryan, 1 U. S. Law Week 361 (1934). 
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ecutive was declared valid, and did not violate the constitutional 
provisions of due process or equal protection. In this case the gov- 
ernor, through his secretary of agriculture, was authorized to pre- 
scribe the permissible tolerance in weights of loaves of bread manu- 
factured for sale in his state. The court found that a variation in 
the weather conditions had a tendency to alter the weights of the 
finished loaves, and consequently the permissible conditions. Since 
the legislature was not in constant session, it was necessary to vest in 
some person or persons the authority to prescribe, from time to time, 
the tolerance best suited to the external conditions at that time. The 
same might very easily be said about the gold policy of the govern- 
ment. The price of the dollar fluctuates constantly depending on 
various phases of activity both in this country and abroad. Congress, 
like the state legislature, is not in constant session, consequently the 
duty of altering the currency base in accordance with external condi- 
tions should be placed in a person or persons capable of taking ad- 
vantage of current fluctuations in commodity prices and exchange 
rates. 

There have been judicial decisions which have denied an executive 
or administrative official the right to exercise powers conferred upon 
him by the legislature. In the case of State v. City of Elizabeth** 
the governor was denied the right to exercise his discretion in the 
matter of districting or redistricting wards in his state. The act con- 
ferring that power on him was declared unconstitutional because of 
an unlawful delegation of legislative power. In the case of Hodges 
v. Public Service Commission“ the court set forth in its decision some 
classical language which can be used in future controversies over 
delegation of powers. The court said, “We are equally cognizant 
that the Constitution represents the sovereign will of the people, and 
that our duty is imperative to arrest the execution of a statute which 
sets at naught the Constitution. After one hundred years of observa- 
tion, the Supreme Court of the United States extolled the tripartite 
division of governmental powers as one of the chief merits of the 
American system of government, and said it was essential to the suc- 
cessful working of the system that the persons intrusted with power 
in any one of these branches shall not be permitted to encroach upon 
the powers confided to the others, but each shall by the laws of its 
creation be limited to the exercise of the powers appropriated to its 
own department and no others.” 

In the light of the foregoing discussion it might be said that the 
President has a valid authority to fix the gold content of the dollar, 


1366 N. J. L. 484, 49 Atl. 1106 (1901). 
14110 W. Va. 649, 159 S. E. 834 (1931). 
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if it may be considered that the quoting of the daily price of gold is 
merely an incidental detail in connection with the currency regulation 
program. If, however, the daily quotation is considered, not as a 
detail, but as the legislative act, then that is a function which must 
be exercised by Congress exclusively and is not subject to being trans- 
ferred to any other branch of the government. 

The discussion thus far has considered the first two major legal 
problems. The third problem presents the most difficult obstacle in 
the path towards legal validity of the Reconstruction Finance Cor- 
poration gold transactions. Can any section of the R. F. C. Act or 
any of its subsequent amendments support the doctrine that the R. 
F. C. is authorized to enter the currency regulation program? 

The purpose of the R. F. C. can best be stated by quoting from 
the Act itself.° “An act to provide emergency financing facilities 
for financial institutions, to aid in financing agriculture, commerce 
and industry, and for other purposes.” When the Act was contem- 
plated, during the later part of 1931, general credit in the United 
States was practically paralyzed. There was no security market, and 
bank loans were inadequate to relieve the demands of industry and 
commerce. In order to remedy this situation, the R. F. C. was 
created by act of Congress to supply the necessary credit, and start 
some of the wheels of industry in motion once again. At the time 
of the creation of this immense credit structure there appeared no 
express intimation on the part of its creators that it was to be used 
as a regulator of the national currency, or as an instrumentality in 
furtherance of any inflation theories. The structure was originated 
primarily to supply credit, and incidentally it was suggested by those 
who were responsible for the Act, that the sale of the obligations of 
this corporation would have a tendency to bring back many idle 
dollars which had been heretofore carefully hoarded away. It might 
be said, however, that the phrase, “and for other purposes,” supplies 
the flexibility in the Act which might be construed to include the gold 
buying operation. The framers of the Act must have intended to 
give the Corporation wide powers or else they would not have ap- 
pended that extra phrase into Section 1 of the Act. At any rate, 
there may be arguments on either side of the question, that is, did the 
legislators in framing the R. F. C. Act intend to use the structure 
primarily for credit, or did they have in mind the possibility of the 
manipulation of the world gold market.'* 


15 January 22, 1932, c. 8, § 1, 47 Strat. L. 5. 
16 A brief history of the gold situation will be of benefit in understanding the 


complexities of the Roosevelt monetary program. In 1900 the Congress of the 
United States passed the Gold Standard Act (March 14, 1900, c. 41, § 1, 31 
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It is suggested by the general counsel for the R. F. C.*? that Sec- 
tion 9 of the Act ** provides the necessary authority for the dollar 
devaluation operations. The “purchase of gold” is really a misnomer 
for the transaction, it is supposed to be a “sale of R. F. C. debentures.” 

There are a great many different definitions of the word “sale.” '* 
The Uniform Sales Act is undoubtedly the most authoritative state- 
ment of the law of sales in the United States. This act defines a sale 


Stat. L. 45). This act in effect, defined the gold dollar as the equivalent of 
25.8 grains of gold nine-tenths fine, or set the value of the fine ounce of gold at 
$20.67. There was likewise a provision in the act which made it possible to 
redeem all United States notes or Treasury notes with gold coin or gold bullion, 
and provided for a reserve gold stock adequate enough for redemption purposes. 
(31 Srat. L. 45, c. 41, § 2, or 6481 of U. S. Comp. Stat. (1918).) 

During the month of March, 1933, the President took his first step towards 
the restriction of gold exchange by issuing his famous proclamation against 
hoarding or exporting of gold coin or bullion. The experts were agreed that 
the United States were then technically off the gold standard, but officially the 
gold standard was still effective. (N. Y. Tres, March 6, 1933, Page 1.) 
After a few months of uncertainty, Congress passed, by an overwhelming 
majority, the Gold Standard Repeal Act. This last enactment declared the gold 
clauses in contracts as contrary to public policy and provided that all such 
contracts heretofore, or hereafter made, could be validly discharged dollar for 
dollar with legal tender money of the United States. 

So far there was no provision enacted which altered the gold content of the 
dollar, and it still had a gold equivalent of twenty-five and eight-tenths grains 
of gold. Congress tried to pass an inflation bill providing for an inflation of 
the currency, but there was not the necessary strength to get the measure 
through both houses of Congress. The proposed inflationary measures were 
then appended to the Agricultural Adjustment Act of 1933, and as an amend- 
ment thereto, became the law of the land. One of the provisions of the Act 
empowered the President to reduce the gold content of the dollar, by an amount 
not to exceed fifty per cent. By virtue of the power so vested in him, the 
President directed the R. F. C. in collaboration with the Secretary of the 
Treasury, to announce from day to day, the equivalent exchange value of gold, 
and accept newly mined and foreign gold in exchange for R. F. C. debentures. 

17 WASHINGTON STAR, November 27, 1933. 

18 January 22, 1932, c. 8, § 9, as amended July 21, 1932, c. 520, § 209, 47 Srar. 
L. 715. “The corporation is authorized and empowered, with the approval of the 
Secretary of the Treasury, to issue—its notes, debentures bonds or other obliga- 
tions; such obligations to mature not more than five years from their respective 
date of issue, to be redeemed at the option of the corporation before maturity 
in such manner as may be stipulated in such obligation, and to bear such rates 
of interest as may be determined by the corporation: Provided, That the cor- 
poration,—may sell on a discount basis short-term obligations payable at 
maturity without interest—. Such obligations may be issued in payment of 
any loan—or may be offered for sale at such price or prices as the corporation 
may determine with the Secretary of Treasury.” 

19 (1) Benjamin, Sates 1. “A sale is a transfer of the absolute or general 
property in a thing for a price in money.” 

(2) Buiackstone, 2 Bi. Comm.* 446. “...a transmutation of property 
from one man to another in consideration of some price.” 

(3) Kent, 2 Kent Comm.* 468. “. .. a contract for the transfer of prop- 
erty from one person to another for a valuable consideration.” 

(4) TrepeMAN, SALEs 1. “...a contract or agreement for transfer of 
absolute property in personality from one person to another for a price in 
money. 

(5) EncttsH SALE oF Goons Act, 1893. “... A contract of sale of goods 
is a contract whereby the seller transfers or agrees to transfer the property in 
the goods to the buyer for a money consideration, called the price.” 
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as an agreement whereby the seller transfers the property in goods 
to the buyer for a consideration called the price.?® In discussing the 
matter of consideration the Act declares,* “The price may be made 
payable in any personal property.” A distinction in name has been 
made prior to the enactment of the Sales Act, and is still in force 
where the Statute has not been passed, between a barter or exchange 
on the one hand, and a sale on the other.”?_ By the classical definition 
of a sale, the consideration, or price for the property must be payable 
in money. This distinction, derived from the Roman Law, has no 
substantial importance in the Common Law, and is abolished by the 
provisions of the Sales Act providing that the price may be paid in 
personal property. 

In the Common Law there is no difference between contract of sale 
and contract of exchange. An exchange has been held universally 
in the United States to be within the Section of the Statute of Frauds 
relating to the sale of goods. So in the construction of other statutes 
the word “sale” has been held to include transactions for other than 
money price. 

In Howard v. Harris,* C. J. Bigelow said, “In a general and pop- 
ular sense, the sale of an article signifies the transfer of the property 
from one person to another for a consideration of value, without 
reference to the particular mode in which the consideration is paid.” 
And accordingly it was held in that case that where the consideration 
for the transfer of the ownership of a horse consisted of intoxicating 
liquors which the buyer was not legally authorized to sell, the trans- 
action was a sale within the meaning of a statute prohibiting the sale 
of intoxicating liquors. 

In Hartwig v. Rushing** the court defined a sale as a parting with 
an interest for a valuable consideration. The court differentiated 
between “barter” and “sale” by asserting that a sale reduced the con- 
sideration to an equivalent money denominator while a barter was 
merely an exchange of one thing for another without any price in 
money fixed as to either. In State v. Betz,” a sale was defined as a 
delivery of an article at a fixed price. A California case?* held an 
exchange of assets for the bonds of a corporation a sale as prescribed 
by their Civil Code, Section 1721. The court further said, “The word 
‘sale,’ when used in contract, does not necessarily mean a transfer for 


20 Unirorm SALEs Act § 1 (2). 

21 UnrrorM SAEs Act § 9 (2). 

22 WILLISTON ON SALES. 

238 Allen 297, 299 (1864). 

2493 Oreg. 6, 182 Pac. 177 (1919). 

25 207 Mo. 589, 106 S. W. 64 (1907). 

26 Boardman v. Petch, 186 Calif. 476, 199 Pac. 1047 (1921). 
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money only, and is not a word of fixed and invariable meaning, but 
may be given a narrow or broad meaning, according to the context or 
the surrounding circumstances and the conduct of the parties.” In 
the case of Edward v. Ioor?" an exchange of stock of a holding com- 
pany for that of the company which it was taking over was a sale 
within the meaning of the statute providing for receiving the consent 
of the state commission before selling stock within the state. 

On the other hand, Justice Gray, in Jowa v. McFarland,”* said, “A 
sale, in the ordinary sense of the word, is a transfer of property for a 
fixed price in money, or its equivalent. When property or money is 
transferred or paid as a compensation for service, the property or 
money may be said to be the price of service, but it is hard to say that 
the property or money is sold to the person performing the service. 
Congress certainly intended that this act include only sales in the 
ordinary sense, from which the United States received proceeds in 
the shape of money paid into the treasury, out of which the five per 
cent may be reserved and paid to the state, and does not intend to 
include lands promised and granted by the United States as a reward 
for military service, for which nothing is received in the treasury.” 
In a dissenting opinion Justice Miller pointed out that each and every 
soldier was promised a regular bonus, which was the equivalent of 
cash, and a conversion of that bonus for the public lands was a sale 
of lands within the meaning of the statute. In a further statement 
he says, “but it surely was never contemplated in this compact be- 
tween a State of the Union and the general government, that if the 
government could dispose of her public lands, and secure their full 
price in other valuable consideration than money, the State should 
thus be cheated out of the five per cent of the value which she had a 
right to expect.” 

The R. F. C. operation may now be analyzed in the light of the 
foregoing discussion. Each morning the Secretary of the Treasury 
announced the price per ounce of gold bullion. This, of course, ap- 


27205 Mich. 617, 172 N. W. 620 (1919). 


28110 U. S. 471, 4 Sup. Ct. 210, 28 L. ed. 198 (1884). 

In this case an act of Congress provided that the United States Government 
would pay to each state admitted into the Union, five per cent of the proceeds 
of the sale of public lands within the boundaries of the state. As an extra 
compensation for faithful military services rendered, Congress allotted to each 
of the soldiers and officers, a portion of the public land, the size being propor- 
tionate to his length of service. The act of Congress provided for a choice 
between a cash bonus or a parcel of land. The State of Iowa is now suing 
for five per cent of the proceeds of all the allotments to military beneficiaries. 
The case is exceedingly important because of the large amount of money in- 
volved, that is, a successful litigation by the State of Iowa would immediately 
result in similar suits by each of the western and southern states included under 
the act of Congress. 
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plied only to newly mined metal, all other gold was redeemable at the 
United States Mints at the old 1900 standard of value or twenty dol- 
lars and sixty-seven cents per fine ounce. The legislation authorizing 
this gold manipulation experiment provided that the President might 
fix the standard gold dollar.2° Does this mean that the old gold 
standard of 1900 has been abolished and a new flexible gold standard 
has been substituted, or does it mean that the old gold standard is 
still effective, but the President is merely making alterations until 
Congress definitely sets a new standard? *° On the basis of the 1900 
gold standard an ounce of gold was worth twenty dollars and sixty- 
seven cents, under the President’s standard, as of December 1, 1933, 
the price per ounce was approximately thirty-four dollars. In the 
light of the many decisions rendered and the various definitions 
enunciated, it is obvious that there is a sale of a $100 R. F. C. obli- 
gation when a purchaser deposits $100 worth of gold bullion with 
the R. F.C. Of course, if the 1900 gold standard has not yet been 
repealed, this would be the equivalent of selling a $100 R. F. C. 
debenture for approximately $60 worth of gold bullion, a substantial 
discount for any obligation supported by the United States Govern- 
ment, but nevertheless a sale within the literal interpretation of the 
statute. It may therefore be concluded that the R. F. C. is actually 
selling its securities, whether it accepts as consideration therefore, 
United States Treasury notes, Federal Reserve notes, gold bullion, 
or any other form of credit known in the United States. 

The results achieved by virtue of this gold manipulation experi- 
ment have been gratifying to the administration.** The R. F. C. first 


29 See note No. 8, supra. 

30 “Now, therefore, be it known that I, Franklin D. Roosevelt, President of 
the United States, by virtue of the authority vested in me by Section 43, Title 
III of act of May 12, 1933, as amended, and by virtue of all other authority 
vested in me, do hereby proclaim, order, direct, declare and fix the weight of 
gold dollar at 155/21 grains nine-tenths fine, from and after the date and hour 
of this proclamation. 

“This proclamation shall remain in force and effect until and unless repealed 
or modified by act of Congress or by subsequent proclamation; and notice is 
hereby given that I reserve the right by virtue of the authority vested in me to 
alter or modify this proclamation as the interest of the United States may 
seem to require.” 

“For Treasury Regulations fixing price of gold at $35 per ounce, see 1 U. S. 
Law Week 459, Feb. 34. 

According to the above proclamation it seems that the 1900 gold standard has 
been repealed and temporary standards are fixed from time to time. This 
newly fixed standard however, applies only to a certain limited class of gold, 
all other gold is still traded on the basis of the 1900 standard, consequently it 
cannot definitely be said that the 1900 standard has been totally repealed 

81 Alexander Hamilton Institute, Bustness ConpITIONS WEEKLY, December 
16, 1933.—“‘Compared with the levels of October 21, the day before announcement 
of the gold purchase program, the price of gold has been advanced 17.2 per 
cent. Stocks are 19.4 per cent higher and commodities show an advance of 2.8 
per cent. Bond prices are 1.3 per cent below the levels of October 21. But 
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quoted gold at $31.36 per ounce or the equivalent of 15.306 grains 
of fine gold to the dollar, a substantial reduction from the 1900 stand- 
ard. By gradual adjustments the price per ounce was elevated to 
$34.06 over a period of seven weeks, and in response thereto, there 
was a consequential rise in the price of stocks and commodities. For 
a while it seemed as though the experiment might be abandoned be- 
cause of the adverse effect on United States Government bonds, but 
a successful financing operation by the government dispelled that fear. 

In conclusion, the entire argument may be summarized in a few 
brief statements. Congress had power to regulate the currency, and 
by virtue of that power, could declare a flexible or stable monetary 
base. Whether Congress had authority to empower the President to 
assist in the currency regulation operation is open to controversy. If 
the authority granted may be considered as merely a discretionary 
power of the President to fill in the details of the skeleton legislative 
enactment of Congress, then that delegation may be considered valid 
and constitutional. If, however, the proclamations of the President 
are considered, not as details of a skeleton legislative enactment, but 
as part of the legislative enactment itself, that delegation would be 
invalid as an encroachment by the executive department on the powers 
of the legislative department. And last, the R. F. C. had no express 
authority to purchase gold, or even to assist in regulating the national 
currency, it was primarily an institution for advancing credit. Its 
functions are clearly expressed in the act which created it, and the 
purpose for which it was created is carefully announced in the first 


changes since the first of the month bring the recent improvement into relief. 
Since that time, while the gold price has been held firm, commodity prices have 
likewise been stabilized. On December 1 commodities were 2.9 per cent above 
their October 21 levels, and the gold value of the dollar has gained in London 
and in the European gold centers. Commodity prices in the United States are 
more than 20 per cent above the levels of mid-1932. Since April 19, the ap- 
proximate time of departure from the gold standard, the advance as measured 
by Fisher’s Index has been 25.4 per cent. 

A comparison of commodity price trends in five leading commercial nations 
brings out some interesting differences. The table below shows percentage 
changes from the time of England’s abandonment of gold, from the end of 
anes 1932 and from the time of suspension of gold payments by the United 

tates. 

Commodity Price Changes 1931-1933 


Sept. 18, 1931- June 29, 1932- Apr. 19, 1933- 
Nov. 15, 1933 Nov. 15, 1933 Nov. 15, 1933 
United States ‘ +20.22% +25.4% 
Great Britain . + 7.67 + 62 
: — 5.46 —1. 
—11.9 0.00 + 5. 
—15.9 — 6.03 — 2. 


“The table shows that prices in the United States and Great Britain, both off 
the gold standard, are moderately higher than two years ago, while the other 
three countries show declines ranging from 11.9 to 15.9 per cent.” 
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section of the Act. There is however, a loophole which may be used 
in furtherance of the gold policy, and that is to look beyond the intent 
of the legislators and examine the literal meaning of the words of the 
Act. A literal interpretation of the words enables the corporation to 
market its securities in any manner which may be determined by the 
directors, and if the directors think that a sale of R. F. C. debentures 
with gold bullion as the consideration for the sale is a transaction 
which is beneficial to the welfare of the people, than such a sale is 
valid within the terms prescribed in the Act. 

The problems involved in the currency regulation have been some- 
what simplified by the latest acts of Congress.** The R. F. C. has 
been practically shorn of its power to deal in gold by the adoption 
of the gold stabilization board which acts under the supervision of 
the Secretary of the Treasury. This board in fact supersedes the R. 
F. C. in its functions of manipulating the price of gold, as it is em- 
powered, to either buy or sell gold at any price set by the Secretary 
of the Treasury, providing such price does not exceed the limits pre- 
scribed by Congress, namely any price within the range of fifty to 
sixty per cent of its former par value. This latest revision of the 
allowable price limits (50% to 60% of the 1900 par value) elimi- 
nates, to a large extent, the objection to the wide discretionary powers 
granted the Chief Executive, namely, to vary the gold content of the 
dollar by as much as fifty per cent. This confinement of the Presi- 
dent, acting through his Secretary of the Treasury, to a relatively 
narrow range of action, puts this problem of delegation of powers 
within the scope of the decisions upholding such discretionary powers 
which may be considered as mere details of an approved legislative 
measure. 

Congress has not expressly withdrawn from the R. F. C. the power 
to sell its securities for a consideration of gold. The problem of the 
legality of the gold transactions of the R. F. C. is therefore still one 
of active importance. It is highly improbable that the R. F. C. will 
continue to deal in gold, since the intention of Congress has been so 
clearly manifested in favor of the gold stabilization board. If Con- 
gress had intended that the R. F. C. continue to accept gold in ex- 
change for its securities its intention could have been unequivocally 
carried into effect by an amendment of the R. F. C. charter. The 
reverse, however, may be presumed, that is, Congress no doubt in- 
tended to relieve the R. F. C. of all functions in connection with gold 
exchange, and as a manifestation thereof provided for the establish- 
ment of the gold stabilization board. Jack L. Kosowsky. 


32 Gotp Reserve Ac’ or 1934. 
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Use OF THE SOVEREIGN Power oF EMINENT DoMAIN TO 
Combat Gotp HoarpINnG 


“The power to take private property for public uses, generally 
termed the right of eminent domain, belongs to every independent 
government. It is an incident of sovereignty * * *.”’1 “All private 
property is held subject to the necessities of government. The right 
of eminent domain underlies all such rights of property. The gov- 
ernment may take personal property or real property whenever its 
necessities or the exigencies of the occasion demand.” ? 

It is in such terms that the Supreme Court has spoken of the right 
of eminent domain, an integral part of every sovereign power. It is 
in pursuance of this right that the government has passed the act 
forbidding the hoarding of gold coin, gold bullion or gold certificates, 
and providing for the redemption thereof in “any other form of coin 
or currency coined or issued under the Laws of the United States.” * 

One limitation upon the right is that it be for a public use. Who 
can gainsay the fact that the taking of gold is for such a use? The 
power to coin money and regulate the value thereof is expressly re- 
posed in the Congress by the Constitution.* Analytically, the taking 
of gold is as essential a part of the regulation of the currency as the 
taking of post-office sites under the Constitutional power in the Con- 
gress to establish post offices and post roads, which latter taking has 
been upheld on numerous occasions. In Veazie Bank v. Fenno,' the 
Court said: “Having thus, in the exercise of undisputed constitu- 
tional powers, undertaken to provide a currency for the whole coun- 
try, it cannot be questioned that Congress may, constitutionally, secure 
the benefit of it to the people by appropriate legislation. To this end, 
Congress has denied the quality of legal tender to foreign coins, and 
has provided by law against the imposition of counterfeit and base 
coin on the community. To the same end, Congress may restrain, by 
suitable enactments, the circulation as money of any notes not issued 
under its own authority. Without this power, indeed, its attempts to 
secure a sound and uniform currency for the country must be futile.” 

The act here in question has for its purpose the same goal as that 
upheld in the Fenno case—a measure of preparedness and protection 
to safeguard the future of our national currency. 

The ownership of gold by private persons is not an unqualified 
ownership—it is subject to a congenital defect, an implied servitude 


1 United States v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 1015 (1883). 
2 United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. ed. 539 (1903). 
3 Act of March 9, 1933—48 Star. L. 1. 

* Article I, Section 8, clause 5. 

58 Wall. 533, 19 L. ed. 482 (U.S. 1869). 
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in favor of the sovereign. As was said in Ling Su Fan v. United 
States,® “Conceding the title of the owner of such coins, yet there is 
attached to such ownership those limitations which public policy may 
require by reason of their quality as a legal tender and as a medium 
of exchange.” Gold bears the impress of sovereign power which 
fixes its value and authorizes its use in exchange. It is a unique 
chattel, in that the very financial structure of the nation is dependent 
upon it. To drain gold from circulation has a bad effect upon com- 
merce; to flood the country with hoarded gold would have equally 
as harmful a result. It is a commodity which must be regulated by 
the government in order for it to maintain the equilibrium of its own 
well-being. 

While the Anglo-Saxon law is more or less founded on the sacro- 
sanct principle of inviolability of the individual’s right to hold prop- 
erty, yet we have seen that this time-honored right is subservient to 
the necessities and exigencies of the sovereign. Courts go far to up- 
hold this right, but they bow before the fact of necessity, as declared 
by the legislature and judicially determined by the tribunals. 

The Act of Congress here involved opens with the preamble— 
“That the Congress hereby declares that a serious emergency exists 
and that it is imperatively necessary speedily to put into effect rem- 
edies of uniform national application.” Although necessity is a leg- 
islative question, it is, nevertheless, subject to judicial review, but 
under existing circumstances and with a Supreme Court containing 
men who could fairly be called the leaders of liberal legal opinion, it 
is certainly within the realm of probability that the Congressional 
declaration will be upheld. During the World War, coal was re- 
quisitioned,’ contracts for the building of ships were taken over,® 
land was taken for the site of a nitrate plant,® rents in the District of 
Columbia were regulated.*° These were emergency measures, so de- 
clared by the Congress, and so upheld by the Supreme Court. 

In the case of Home Building and Loan Association v. Blaisdell,” 
which was very recently decided, the Court said: “While emergency 
does not create power, emergency may furnish the occasion for the 
exercise of power. * * * When the provisions of the Constitution, 


6218 U. S. 302, 31 Sup. Ct. 21, 54 L. ed. 1049 (1910). 

7 United States v. New River Collieries Company, 262 U. S. 341, 43 Sup. Ct. 
565, 67 L. ed. 1014 (1923). 

8 Brooks Scanlon Corporation v. United States, 265 U. S. 106, 44 Sup. Ct. 471, 
68 L. ed. 934 (1924); Russian Volunteer Fleet v. United States, 282 U. S. 481, 
51 Sup. Ct. 229, 75 L. ed. 473 (1931). 
as v. United States, 266 U. S. 368, 45 Sup. Ct. 115, 69 L. ed. 328 

10 Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921). 

11 78 L. ed. 255 (January 8, 1934). 
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in grant or restriction, are specific, so particularized as not to admit 
of construction, no question is presented. * * * But where consti- 
tutional grants and limitations of power are set forth in general 
clauses, which afford a broad outline, the process of construction is 
essential to fill in the details.” Does not the controlling clause ap- 
plicable to the present problem—“to coin money, regulate the value 
thereof’”’—come within the latter category? 

Again referring to the Ling Su Fan case,’ it was said—‘* * * 
there can be no serious doubt but that the power to coin money in- 
cludes the power to prevent its outflow from the country of its origin. 
To justify the exercise of such a power it is only necessary that it 
shall appear that the means are reasonably adapted to conserve the 
general public interest, and are not an arbitrary interference with the 
private rights of contract or property. The law here in question is 
plainly * * * not an arbitrary or unreasonable interference with 
private rights.” The purpose of the prohibition against export there 
and the prohibition against hoarding here is one and the same—to have 
sufficient of the basic monetary metal in circulation and in the pos- 
session of the government to insure the stability of the currency 
based thereon. Economically speaking, whether the gold is exported 
or hoarded is unimportant, the essential thing being in both cases the 
fact that it is not available for public needs. 

From the legal standpoint, however, there may be grounds for 
differentiation between exporting and hoarding. Let us use the 
classical illustration of the rights of ownership in property—a bundle 
of sticks, each right being represented by one stick. A ban against 
exporting is a breaking of merely one stick. The owner still retains 
all his other rights uninterruptedly. The ban against hoarding and 
the enforced surrender of the gold, however, is a breaking of the en- 
tire bundle—the owner no longer has any use of his property—it is 
completely lost to him. The one is a limitation of one particular right 
or use—the other a wiping out of ownership and all uses. The pre- 
cise point is a novel one, but, here again, the temper of the Supreme 
Court being such as it is, it is submitted that it will soon be established 
law. 

There remains one point—the question of just compensation for the 
gold taken. Since the Legal Tender Cases, it is unquestioned that 
the Congress may make paper money legal tender for the payment 
of all debts, public and private. The persons from whom the gold 


12 Supra note 6. 
13 12 Wall. 457, 20 L. ed. 287 (U. S. 1871). 
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was taken would be compensated in lawful currency and would re- 
ceive the “prevailing price.” ** The prevailing price of gold in the 
United States at the time of the enforced surrender was fixed by 
statute’® at $20.67 per ounce. It is immaterial that the world price 
of gold is much higher, as the holder of the gold would be unable to 
reap the advantage of this higher world price due to the fact that he 
is prohibited from exporting gold.*® He, therefore, would be obliged 
to accept the statutory price; in fact, his gold would be worth no 
more than the statutory price. 

As to the question of the lack of formal proceedings in this situa- 
tion, it has been held in numerous cases that the taking of private 
property for public use need not be in pursuance of a condemnation 
proceeding, nor need it be preceded or even accompanied by payment 
of compensation.’’ Irrespective of any statutory provision for such 
payment, the United States, when it takes private property from its 
owner for public use, impliedly contracts to make just compensation 
therefor by reason of the provisions of the Fifth Amendment."* 

Mr. Justice Woolsey, in a lengthy opinion in the first case in point, 
United States v. Frederick Barber Campbell,® upholds the constitu- 
tionality of the prohibition against hoarding and the enforced sur- 
render. While the courts of review have not as yet passed upon the 
matter, it is probably a justifiable conclusion that they will do likewise, 
not writing new law, but interpreting what has gone before, in the 
light of existing conditions. Mr. Chief Justice Marshall’s memorable 
statement in McCulloch v. Maryland,” has been oft quoted, but, here 
again, it has application—“We must never forget that it is a consti- 
tution we are expounding, a constitution intended to endure for ages 
to come, and, consequently, to be adapted to the various crises of 
human affairs.” CoLtmAN B. STEIN. 


(199 Vogelstein v. United States, 262 U. S. 337, 43 Sup. Ct. 564, 67 L. ed. 1012 
923). 


15 Act of March 14, 1900, 31 U. S. C. § 314 (1926). 


16 The validity of a prohibition against exporting monetary metal has been 
upheld in the Ling Su Fan case, supra note 6. 


17 Campbell v. United States, supra note 9; Joslin Company v. Providence, 
262 U. S. 668, 43 Sup. Ct. 684, 67 L. ed. 1167 (1923); Dohany v. Rogers, 281 
U. S. 362, 50 Sup. Ct. 299, 74 L. ed. 904 (1930); Hurley v. Kincaid, 285 U. S. 
95, 52 Sup. Ct. 267, 76 L. ed. 637 (1932). 

18 Russian Volunteer Fleet v. United States, supra note 8; Campbell v. United 
States, supra note 9; Portsmouth Harbor Land & Hotel Co. v. United States, 
260 U. S. 327, 43 Sup. Ct. 135, 67 L. ed. 287 (1922); United States v. Cress, 
243 U. S. 216, 37 Sup. Ct. 380, 61 L. ed. 746 (1917) ; United States v. Lynah, 
supra note 2; United States v. Great Falls Mfg. Co., 112 U. S. 645, 5 Sup. Ct. 
306, 28 L. ed. 846 (1884). 

195 F. Supp. 156 (S. D. N. Y. 1933). 

204 Wheat. 421, 4 L. ed. 579 (U. S. 1819). 
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LecaL Status oF “Capitat Notrres” AND DEBENTURES 


The recent ruling, November’ 20, 1933, by the Federal Reserve 
Board to the effect that the proceeds of the sale of preferred stocks 
capital notes and debentures by the banks will be considered as un- 
impaired capital for the purposes of qualifying for membership in 
the Federal Reserve System, has a twofold significance. The ruling 
not only facilitates the entry of the state institutions into the Federal 
system, but also enables them more easily to qualify for membership 
in the F. D. I. C.2 It is fairly obvious that under present economic 
conditions most banks would find it extremely difficult to sell com- 
mon stocks to the public. For that reason resort was had to the 
Reconstruction Finance Corporation. As it is against the rules of 
the Reconstruction Finance Corporation to buy shares carrying 
double liability* it was confronted with the problem of advancing 
money to the banks (especially state banks operating under local 
statutes imposing double liability) in a manner to enable the banks 
to use the funds as unimpaired capital, but at the same time assum- 
ing neither the primary risks of the enterprise nor the liability of 
shareholders. In other words the problem of securing a preferred 
position relative to the common stockholders, but not becoming a 
creditor of the bank in a manner that would defeat the theory of 
unimpaired capital. 

The double liability of national bank shares was removed by the 
Banking Act of 1933, so there is no difficulty in so far as they 
are concerned. Many states, however, impose by statute double 
liability upon the shareholders in the state banks.° Time did not 
permit waiting for a change in these statutes, so some scheme had 





1 It was the purpose of the Congress in authorizing the purchase of debentures 
and capital notes by the Reconstruction Finance Corporation from state banks 
to provide capital funds for them, and (the Board) therefore would consider 
the proceeds of such capital notes or debentures as capital funds of state banks 
and as part of the unimpaired capital required of such banks for admission of 
such banks to membership in the Federal Reserve System.—(Ruling of Federal 
Reserve Board). THe Unirep States Law WEEK 11/28/33, page 213. 

2 Federal Deposit Insurance Corporation. Section 8 Banking Act of 1933, 
Public Law No. 66, 73rd Congress,, approved June 16th, 1933. 

3 Bank Conservation Act of 1933, Public Law No. 1, 73rd Congress, Title 3, 
§ 304; “Nothing in this section shall be construed to authorize the Reconstruc- 
tion Finance Corporation to subscribe for preferred stock in any state bank or 
trust company if under the laws of the state in which said state bank or trust 
company is located the holders of such preferred stocks are not exempt from 
double liability.” 

4 Banking Act of 1933, supra note 2, § 22; “The additional liability imposed 
upon shareholders in National banking associations by the provisions of section 
5151 of the Revised Statutes, as amended, and section 23 of the Federal Re- 
serve Act, as amended (U. S. C. title 12, Sec. 63 and 64), shall not apply with 
—— to shares in any such association issued after the date of enactment 
of this act.” 


— Banks AND BANKING (4th Ed. 1903) par. 675. 
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to be evolved to avoid the difficulty; hence the sudden prominence 
of capital notes and debentures. In the lay mind the debenture is 
usually associated with the idea of a credit or a debt; with money 
advanced with a fixed interest rate and the creation of a debt by 
such advance. Chitty, J. has said, “a debenture means a document 
which either creates a debt or acknowledges it, and any document 
which fulfills either of these conditions is a debenture.”® The 
term itself generally if not always imports an obligation to pay a 
debt and acknowledgment of a debt. Now the ruling of the Federal 
Reserve Board brings the debenture over into the concept usually 
occupied exclusively by shares of stock, in that it is a contribution 
to capital and does not represent or constitute a debt of the issuing 
company. These debentures are called Income Debentures.? They 
are entitled to 5% cumulative interest payable semi-annually if 
currently earned, or the entire accruals plus principal upon maturity.® 
It is significant that even after the nominal maturity date, the de- 
benture holder may not insist upon payment unless the unimpaired 
assets of the bank exceed the liabilities to general creditors. Upon 
liquidation, the debentures have priority over all other issues of 
preferred or common stocks, but are subordinate to the commercial 
deposits of the bank or any other obligations incurred in the usual 
course of business..° The bank may not subject its assets to any 
obligation (other than the above) having a priority to these de- 
bentures."* 


637 Ch. Div. 260, 264—Bovuvier’s Law Dictionary, (Rawles Revision) 
Debenture; Worps anp Purases, Debenture. Also see ARTHUR STONE DEw- 
ING, FINANCIAL Poricy oF Corporations (Rev. Ed. 1926) 159, “Aside from as- 
sumed and guaranteed bonds there is a large class of straight credit obligations 
unsecured by any direct or indirect pledge of property. They are called deben- 
tures. Such obligations are merely promises to pay a certain sum of money at 
a given time.” 

7R. F.C. Form P. §.-2. Revised 12/4/33. 

8 Note 7, supra § 4. 

® Note 7, supra § 11; “Subordination—The obligations of the Bank evi- 
denced by the Debentures shall be junior and subordinate to all obligations of 
the Bank to its depositors and all other creditors (except the owners or holders 
of indebtedness subordinated to the Debentures as to payment of principal and 
interest) in that no payment of interest on or principal of any of the Deben- 
tures shall be made if, after giving effect to such payment, the aggregate fair 
value of all assets of the Bank would be less than the aggregate of its 
liabilities, excluding, however, from such liabilities the Debentures, any in- 
debtedness subordinated as aforesaid, surplus, undivided profits, and capital 
stock of any class.” 

10 Note 7, supra § 12 “Liquidation—In case of any receivership, conservator- 
ship, liquidation, dissolution or winding up of the Bank, whether voluntary or 
involuntary, all depositors and other creditors of the Bank (except the owners 
or holders of indebtedness subordinated to the Debentures as to payment of 
principal and interest) shall be entitled to be paid in full before any payment 
shall be made on account of principal of or interest on the Debentures.” etc. 

11 Supra note 7 § 1. “So long as any of the Debentures are outstanding, the 
Bank will not, without the written consent of the registered holders of at least 
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Since the debentures create no charge upon any specific property 
of the bank and are subordinate to the claims of the depositors, it 
would seem that the ruling of the board is justified. Nevertheless 
it is clear that the ruling was meant to be confined to the purpose 
in hand, that is to the status of the funds for the purpose of 
qualification in the Federal Reserve System. 

The question of the status of these hybrid instruments relative to 
the state statutes imposing double liability is yet to be passed upon. 
Since the name alone cannot be determinative of the character of 
the security,” it would appear that a court upon a thorough inquiry 
into their real nature might well find them to be preferred stocks, 
and therefore subject their owners to double liability. The fact 
that they provide for a cumulative dividend, which is currently 
payable only if earned, that they are not a charge upon any specific 
property and are subordinate to general creditors; that they are 
payable upon maturity only if the assets exceed the other liabilities ; 
that upon default the holders have certain rights in the management 
similar to those commonly given to preferred stockholders ;** and 
that the proceeds derived therefrom are unimpaired capital all sug- 
gests quite patently a preferred share.'* 

It is true that the position of a holder of preferred stock is, in 
some of its aspects similar to that of a creditor, but, save as to 
dividends after they are declared, he is not a creditor. Nor does 
he sustain a dual relation to the corporation. He is either ‘a stock- 
holder or a creditor.* If the former he takes the risk of the 
hazards and uncertainties of the business, not only as to dividends 
and a proportion of the assets on dissolution of the company, but 
also as to the statutory liability for debts in case the corporation 
becomes insolvent.’® If a creditor, he takes no interest in the affairs 
of the company, is not concerned in its property, or profits as such, 
but his whole right is to receive an agreed compensation for the 
use of the money he furnishes and the return of the principal upon 
the due date. Whether he is one or the other depends upon a 














































































































two thirds in principal amount of the Debentures at the time outstanding, au- 
thorize or issue any additional Debentures or other Debentures or capital notes 
or incur any other indebtedness except indebtedness incurred in the ordinary 
course of business and payable on demand, or not later than one year from the 
date of the incurring of such indebtedness.” 

12 Burt v. Rattle, 31 Ohio St. 116 (1876); Elkins v. Camden and A. R. Co., 
36 N. J. Eq. 233 (1882); Miller v. Ratterman, 47 Ohio St. 141, 24 N. E. 496 


(1890) ; Armstrong v. Union Trust & Savings Bank, 248 Fed. 268 (C. C. A. 
9th, 1918). 


18 Supra note 7, § 14. 
14 DEWING, FINANCIAL Poticy of Corporations (1926) chapters 3 & 4. 


5 Miller vy. Ratterman, supra note 12; Dew1nc—Supra note 14. 
16 Miller v. Ratterman, supra note 12. 
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proper construction of the contract he holds with the company. The 
vital question is not what did the parties call it, but what do the 
facts and the circumstances require the court to call it.7 One of 
the prime characteristics of capital stock is that no part of the prop- 
erty of the corporation shall go to reimburse the principal of the 
stock until all the debts of the company have been paid.** 

The Reconstruction Finance Corporation is authorized to resell 
these debentures at any time,’® so it is probable that they will reach 
the hands of the unsuspecting public. If they should prove to be 
preference shares within the purview of the state statutes, it may be 
very disconcerting to those subsequent purchasers. On the other 
hand as the power of a corporation to issue stock is generally limited 
by its charter and any stock sought to be issued in excess of the 
authorized capital is ultra vires and certificates therefor void even 
in the hands of a bona fide purchaser,”° it may save the holders at 
least the extra assessment. 

The debentures referred to above are not to be confused with 
those issued by the Reconstruction Finance Corporation itself. The 
latter may be issued by the corporation to an unlimited amount for 
the purchase of bank stocks and debentures. They are tax free 
(except surtaxes, estate, inheritance and gift taxes); usually pay 
from 2% to 3% interest; mature within five years from date of 
issue; are callable at any time; and are guaranteed by the govern- 
ment.** They adhere more closely to the orthodox conception of a 
debenture as a credit instrument. They are being used to a large 
extent in place of cash to pay for the stocks and debentures bought 
from the banks. In some cases where the bank does not need all 
the purchase price in cash, the Reconstruction Finance Corporation 
exchanges its own debentures for those of the bank, in which case 
the bank has to pay only the difference in the interest rate to the 
Reconstruction Finance Corporation.?? This program of supplying 
capital funds to the banks is a very small phase of the financial 
and credit operations of the government. There has evolved a 
highly centralized credit structure with the Reconstruction Finance 


17 Spencer v. Smith, 201 Fed. 647 (C. C. A. 8th) (1912); Miller v. Ratter- 
man, supra note 12 

18 Warren v. King, 108 U. S. 389, 2 Sup. Ct. 789, 27 L. ed. 769 (1883). 

19 Supra note 3, § 304. 

20 MorAwetz, THE Law oF Private Corporations (2nd Ed. 1900) § 683; 
Scoville v. Thayer, 105 U. S. 143, 26 L. ed. 968 (1881) ; Smith v. Worcester & 
S. St. Ry. Co., 224 Mass. 564, 113 N. E. 462 (1916). 

21 Reconstruction Finance Corporation Act, Public Law No. 2, §§ 9 & 10, 
72d Congress, Approved Jan. 22, 1932, as amended R. F. C. circular #4. 

22 Statement by Jesse H. Jones, chairman of the R. F. C. For release Jan. 
1, 1934. For Comment on Capital Notes see Time, Nov. 22, ’33, page 2. 
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Corporation instead of Wall Street as the dominating element. It 
is not only the largest stockholder in most of the important banks 
in the country, but practically holds in pawn a great many insurance 
companies, railroads, municipalities and states. In the past Wall 
Street to a large degree acted merely as broker in the financing of 
the industries and municipalities of the country, and did not lend 
the money itself. But the Reconstruction Finance Corporation seems 
to tend toward becoming the sole creditor of the nation in this field 
of finance. It is not only lending new capital, but in many instances 
it makes loans which are used to pay off old loans carried by the 
public. In other words there is a great shifting of the burdens of 
credit from the banks and individuals to the Reconstruction Finance 
Corporation. If it carries the burden it is not unlikely that it will 
assume a large part of the responsibility and direction of the enter- 
prises. It is not improbable that this financial centralization may 
have far reaching and similar political consequences. As one well- 
known writer has said, “A central government which virtually mo- 
nopolizes the distribution of new capital would be something which 
the American constitutional system was never designed for.” 2% Fi- 
nancial dependence upon the central government, even more than 
the theories of interstate commerce, would inevitably tend to subvert 
the independence of the sovereign commonwealths. It is said that 
all these relations are temporary and will be rectified as soon as the 
depression is over. But if it functions satisfactorily it may well 
be that we shall not want to go back to the old system. A paternal 
central government may prove very satisfactory at least for a period 
until it has time to develop its own peculiar excesses. 
J. W. Fuipricur. 


Status OF Liguor CRIMES AND ForFEITURES FOLLOWING REPEAL 


The recent unanimous decision of the United States Supreme 
Court * definitely settled to a large extent the status of pending crim- 
inal prosecutions in the Federal courts for liquor law violations when 
it declared that the necessary Constitutional support for these laws 
had been withdrawn by the people upon the repeal of the 18th Amend- 
ment and that therefore no laws existed under which alleged violators 
could now be tried and punished. Undisposed of by this decision, 
however, were the allied questions of property rights concerning 
which there was considerable confusion in the courts even during the 


23 Walter Lippman, N. Y. Heratp-Trisune, Dec. 28, 1933. 
1 United States v. Claude Chambers and Byrum Gibson, United States Su- 
preme Court Dkt. No. 659. Decided February 5, 1934, 1 U. S. Law Week 485. 
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Prohibition Era,? and to which Repeal could only add more com- 
plexities. The property cases fall into the conventional classification 
of those involving forfeited personal property, or more specifically 
automobiles, vessels, or other means of transportation,* and those 
pertaining to rights in land where “padlock” proceedings had been 
exercised by virtue of a provision of the statute.* In addition, a 
number of other problems have resulted from repeal with which the 
courts were not likely to be so immediately concerned but many of 
which would ultimately reach them for adjudication.® 

Within the criminal field the cases deemed most likely to arise were 
generally classified by the Attorney General as those: 1. Where the 
offense preceded repeal but the indictment and trial followed it; 
2. Where the offense and indictment preceded the repeal date, but the 
trial followed; and 3. Where the offense, indictment, trial and con- 
viction all preceded repeal but the defendant has appealed. Other 
possible variations where the stage of criminal proceedings at date of 
repeal would not exactly fall within any of the above classes would 
include those: 4. Where offense and indictment preceded repeal but 
trial proper was actually taking place at date of repeal but not com- 
pleted; 5. Where verdict had been rendered but no sentence passed 
because action on motion for judgment notwithstanding the verdict, 
for a new trial, or other motion pending at time of repeal; or 6. Even 
a situation involving the rather unusual procedure followed in the 
Chambers case’ where the defendant had been indicted and had 
pleaded guilty prior to repeal but had judgment continued upon mo- 
tion until after repeal and then pleaded in abatement. 

Those who commit acts subsequently defined as criminal are given 
Constitutional immunity from prosecution for such acts.* Logically 
then it would seem that the material time for determining whether or 
not an act is a crime would be the time the act was committed. But 
it is well recognized that no violator may be prosecuted unless the 


2 See note (1932) 1 Geo. Wash. L. Rev. 93. 

327 U. S.C. § 40 (1926) ; 41 Star. L. 315 (1919). 

427 U.S. C. § 34 (1926); 41 Start. L. 314 (1919). 

5 Due to the fact that Congress was not in session when the 21st Amendment 
was ratified it became encumbent upon the Executive to provide for temporary 
liquor control agencies. The legality of these, the extent of the pardon power 
to be exercised in cases of those already convicted under the “dry” laws, the 
effect of repeal on existing liquor treaties, taxation legislation, the peculiar 
problems affecting the liquor traffic in the District of Columbia and the terri- 
tories, the status of liquor trade-marks, the unusual problem of how the “dry” 
states could be protected from liquor advertising by radio, and a multitude of 
questions involving statutes of the various states affecting liquor, were among 
the many problems demanding consideration. 

6 (1933) 1 U. S. Law Week 299. 

7 See note 1, supra. 

8 Art. I, § 9 (3): “No....ex post facto law shall be passed.” 
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effectiveness of the law violated continues to include the time of such 
prosecution.® Continued vitality in the case of statutes repealed, how- 
ever, may be and usually is accomplished by inserting an express 
saving clause in the repealing act or by an enactment of a more gen- 
eral nature similar to that embodied in the Federal Code.*® In the 
case of the Volstead Act, though, there was no express repeal of the 
statute at all but only that which automatically ensued because of the 
ratification of the 21st Amendment. And the Court held that the 
general saving provision of the Federal Code could only apply to 
those cases where statutes had been repealed by Congress. The opin- 
ion suggested that while Congress might have proposed the 21st 
Amendment with a saving clause contained in the amendment itself 
it did not do so and reasoned that without this necessary power which 
could only be obtained from the people by that means any legislative 
attempt to extend the effective date of the liquor laws beyond the 
date of repeal would be unavailing. 

The holding, affecting as it did, not only the case of Chambers but 
also that of Gibson who simply delayed his plea until after repeal and 
then demurred to the indictment, might be reasonably interpreted to 
fairly dispose of those cases falling within Classes 1 and 2 enumer- 
ated above. But the Court, speaking through Mr. Chief Justice 
Hughes, in concluding its opinion stated: “What we have said is 
applicable to prosecutions, including proceedings on appeal, continued 
or begun after the ratification of the Twenty-first Amendment. We 
are not dealing with a case where final judgment was rendered prior 
to that ratification. Such a case would present a distinct question 
which is not before us.” This language in thus apparently limiting 
the scope of the decision necessarily brings to the fore the oftentimes 
difficult question of just what constitutes a final judgment. Centered 
around the interpretation of this term will probably hinge what fur- 
ther decisions are made in this field. If by final judgment is simply 
meant that stage of the proceedings where an appeal is permissible 
which is the usual application of the term, then it would appear that 
such appeal would not be affected by the decision in the Chambers 
case but could be taken and the case continued to a conclusion. But 


by inserting the words “including proceedings on appeal” in the state- 


9 “There can be no legal conviction, nor any valid judgment pronounced upon 
conviction, unless the law creating the offense be at the time in existence.” 
U. S. v. Tynen, 11 Wall. 88, 95 (U.S. 1870). 

101 U.S. C. § 29 (1926): “The repeal of any statute shall not have the effect 
to release or extinguish any penalty, forfeiture, or liability incurred under such 
statute, unless the repealing Act shall so expressly provide, and such statute 
shall be treated as still remaining in force for the purpose of sustaining any 
pee action or prosecution for the enforcement of such penalty, forfeiture or 
iability. 
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ment immediately preceding, the Court indicates clearly that it was 
the intention that the term final judgment in this instance should in- 
clude proceedings on appeal, if any. Viewed in this light the conclu- 
sion is inevitable that the decision in effect places those cases appealed 
but not finally disposed of by the Appellate Courts in the same cate- 
gory with the unfinished cases in the trial courts and all become void 
ab initio. Thus the third and final major class of offenders seems to 
be also embraced within the decision, and these three classes will un- 
doubtedly include the majority of the large number of cases involved. 

For those whose cases had already proceeded to a final judgment 
within the meaning of the decision there still existed the possibility 
of mitigation or even remission of their sentences by executive action. 
While a few pardons have been granted to date they have usually 
been conditioned upon payment of fines which had been imposed 
simultaneously with the prison sentence. As yet there has been no 
intimation that a general amnesty will be extended to violators of the 
law already convicted although it is significant that the Attorney 
General stated almost immediately after the decision in the Chambers 
case that “very favorable” consideration would now be given to ap- 
plications for leniency from prisoners whose only crime was violation 
of the liquor laws. 

The rights of the parties in the forfeiture cases had hardly become 
to a degree clarified by the decision in the Richbourg Motor Company 
case’! when soon thereafter the complications brought about by repeal 
are now introduced. On the theory that the liability to have personal 
property forfeited attaches to the criminal liability as an incident 
thereof ** it would appear logical that those vehicles seized in con- 
nection with the contemplated prosecution of persons now declared 
immune from same should be released. And for obvious reasons 
bona fide purchasers for value of vehicles already forfeited should 
clearly be protected. But what disposition should be made of vehicles 
seized but not yet sold although the offender had been finally con- 
victed and sentenced? Or of a vehicle which had been used by sev- 
eral offenders, one or more of whom had been convicted prior to 
repeal and the others now declared immune from prosecution? 
While there is no prompting motive or sound reason for extending a 
further windfall to the alleged violators, courts will, or should, at 


11 281 U. S. 528, 50 Sup. Ct. 385, 74 L. ed. 1016 (1930). For a complete dis- 
cussion, see Roy W. McDonald, Automobile Forfeitures and the Eighteenth 
Amendment (1932) 10 Texas L. R. 140. 


12 This seems to follow since forfeiture could only take place after conviction 
under the provisions of the statute. 
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least be liberal in working out a means to protect third party rights 
in these cases.** 


Since padlock proceedings authorized by the so-called “nuisance 
clause” ** of the Prohibition Act were apparently designed for the 
purpose of administering punishment as well as insuring against the 
use of the premises padlocked for future violations, it would seem 
that temporary injunctions affecting such premises where the defend- 
ant cannot now be prosecuted should be dissolved. The case for a 
dissolution of a permanent injunction which had been granted after 
a conviction would, of course, not be so strong since the padlocking 
of the premises might be considered as an integral part of punish- 
ment already administered even though resulting from proceedings in 
a separate court. But in these cases also, third party rights are often 
involved and these at least should be protected wherever possible now 
that the drastic’® liquor legislation enacted after the ratification of the 
18th Amendment is no longer in effect. 


It is submitted that the decision of the Supreme Court in the first 
Prohibition cases to reach it after repeal, while undoubtedly regretted 
by some as being rather unfortunate in view of its ultimate effect of 
giving many defendants'* an undeserved immunity from punishment 
on somewhat technical grounds, will not only meet with popular ap- 
proval but is also correct on principle. It is doubtful if the Federal 
authorities or even those of the States in which the electorate rather 
unmistakably indicated their disapproval of the 18th Amendment will 
attempt to prosecute those cases which do not fall clearly within the 
scope of the decision. Where such prosecutions are commenced the 
lower courts will most likely follow the underlying principle of the 
Supreme Court’s views and dismiss the proceedings in the majority 
of the cases. CHARLES WHITNEY WEST. 


13“Tn providing for forfeitures under this section, Congress was not aware 
that the enactment of the National Prohibition Act would enormously increase 
seizures of vehicles....and that their forfeitures would place an increased and 
heavy burden on many innocent persons.” Richbourg Motor Co. v. United 
States, cited in note 11, supra. 

14 See note 4, supra. 


15“The Eighteenth Amendment meant a great revolution in the policy of this 
country and presumably and obviously meant to upset a good many things on as 
well as off the statute books.” Holmes, J., in Grogan v. Hiram Walker & 
Sons, Ltd., 259 U. S. 80, 42 Sup. Ct. 423, 66 L. ed. 836 (1922). 


_ 18The Department of Justice has estimated that approximately 9,000 cases 
involving 13,000 persons will be affected by the decision. 
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ProposeD LIMITATION OF THE JURISDICTION OF THE FEDERAL 
District Courts 


On February ninth the United States Senate passed Senate Bill 
752, one of the most important amendments of the Federal Judicial 
Code proposed in recent years. The bill is primarily designed to 
cut away much of the procedural delay that has so disastrously ham- 
pered state public utility regulation. In brief, it removes all juris- 
diction of the Federal District Courts with respect to public utility 
rate orders issued by state regulatory commissions. ‘There are two 
important qualifications, however. First, jurisdiction is retained if 
there has been no reasonable notice and hearing. This qualification 
conforms to the delimitation of due process in Hurtado v. California* 
and similar well known cases. Second, jurisdiction is also retained 
in cases where the rate order interferes with interstate commerce. 

As a matter of legislative history the bill is the successor to sim- 
ilar bills introduced by various Senators within the last few years.° 
These bills are really one phase of a movement led by Senator Norris 
for the entire abolition of the jurisdiction of the Federal District 
Courts based on diversity of citizenship.* This movement has been 
the source of extended and often bitter discussion throughout the 
bar.> The criticism of concurrent federal jurisdiction in diversity 


1 The bill reads as follows: Be it enacted by the Senate and House of Rep- 
resentatives of the United States in Congress assembled, That the first paragraph 
of section 24 of the Judicial Code, as amended, is amended by adding at the end 
thereof the following: “Notwithstanding the foregoing provisions of this para- 
graph, no district court shall have jurisdiction of any suit to enjoin, suspend, 
or restrain the enforcement, operation, or execution of any order of an ad- 
ministrative board or commission of a State, or to enjoin, suspend, or restrain 
any action in compliance with any such order, where jurisdiction is based 
solely upon the grounds of diversity of citizenship, or the repugnance of such 
order to the Constitution of the United States, where such order (1) affects 
rates chargeable by a public utility, (2) does not interfere with interstate 
commerce, and (3) has been made after reasonable notice and hearing and 
where a plain, speedy, and efficient remedy may be had at law or in equity in 
the courts of such State.” 

Sec. 2. The provisions of this Act shall not affect suits commenced in the 
district courts either originally or by removal, prior to its passage; and all 
such suits shall be continued, proceedings therein had, appeals therein taken, 
and judgments therein rendered, in the same manner and with the same effect 
as if this Act had not been passed. 

2110 U. S. 516, 4 Sup. Ct. 111, 28 L. ed. 232 (1883). 


3A similar bill introduced by Senator Wagner of New York is set out in 
69 Cong. Rec. 9053 (1928). The present bill was introduced by Senator John- 
son of California. An exposition of the purposes of the bill is given in his 
article, Why Utility Rate Cases Should be Restricted to State Courts, (Feb. 
16, 1933). 11 Pustic Utmities Fortnicutiy 199. 

Senate bill 3151, reported Mar. 27, 1928 with Sen. Rep. No. 626, 70th 
Cong., Ist Sess. and corresponding subsequent bills. 

5 Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1931) 13 Cornett L. Q. 499; Yntema and Jaffin, Preliminary 
Analysis of Concurrent Jurisdiction (1931) 79 U. or Pa. L. Rev. 869; Frank- 
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of citizenship cases has centered largely on the vexatious delay 
and expense commonly involved, while in a few instances the criti- 
cism has been caused by a plain disregard of the local law by 
the federal court.® 

Public utility rate cases have been the focal point of censure 
because of the wider public interest and also because of their no- 
torious complexity. Theoretically state commissions are designed 
to provide an expert body for the study and correlation of data on 
the intricacies of the valuation of public utility property. As a 
matter of practice, however, the courts have required practically an 
inquiry de novo in proceedings involving such commissions’ orders 
and findings on the issue of confiscation resulting from improper 
valuation.” When to this difficulty is added the probability of hav- 
ing to carry the case through both the federal and state courts the 
possibilities of effective commission regulation are almost nil. 

It is possible for the public utility company to use the two systems 
of courts in three ways. First, the suit may be instituted in the 
state courts and then, if an adverse decision appears imminent on 
appeal, it may be dismissed and a new proceeding instituted in the 
federal courts. Second, suits may be carried on in both the state 
and federal courts simultaneously and the least favorable one dis- 
missed before final judgment. Third, a suit begun in the state court 
may be shifted to the federal courts by the usual removal pro- 
ceedings. In Newton v. Consolidated Gas Co. The record before 
the master in chancery comprised twenty-one volumes, nor is that an 


furter, A Reply (1931) 79 U. or Pa. L. Rev. 1097; Shelton, Concurrent Juris- 
diction, Its Necessities and Its Dangers (1928) 15 Va. L. Rev. 137: Howlett, 
Creating a Diversity of Citizenship to Obtain Federal Jurisdiction (1929) 1 
Rocky Mr. L. Rev. 108; Parker, The Federal Jurisdiction and Recent Attacks 
Upon It (1932) 18 A. B. A. Jour. 433; Friendly, Historical Basis of Diversity 
Jurisdiction (1928) 41 Harv. L. Rev. 483. 


6 See for example the dissenting opinion of Mr. Justice Holmes in Black and 
White Taxi Co. v. Brown and Yellow Taxi Co., 276 U. S. 518, 532, 48 Sup. 
Ct. 404, 72 L. ed. 681 (1927). 


7A careful distinction should be drawn between cases involving the issue of 
confiscation because of low property valuation and those in which the rate 
base is agreed upon and the allowed rate of return is alleged to be so low as 
to be confiscatory. Frequently both issues of confiscation are presented in the 
same case. In the first type a full judicial review of the facts previously found 
by the commission must be had. Ohio Valley Water Co. v. Ben Avon Borough, 
253 U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1920). In the second type the 
amount of evidence to be introduced is much reduced as the court need only 
consider general matters of business conditions. See, Smith v. Illinois Bell 
Telephone Co., 283 U. S. 133, 160, 161, 51 Sup. Ct. 367, 75 L. ed. 908 (1930) ; 
Los Angeles Gas Co. v. R. R. Comm., 289 U. S. 287, 319, 53 Sup. Ct. 637, 77 
L. ed. 1180 (1933); Salt Lake City v. Utah Light & Traction Co., 52 Utah 
210, 229, 173 Pac. 556 (1918). Brown, Functions of Courts and Commissions 
In Public Utility Rate Regulation (1924) 38 Harv. L. Rev. 141. 


8258 U. S. 165, 42 Sup. Ct. 264, 66 L. ed. 538 (1922). 
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unusual case.? In many cases regulation has practically broken down 
because of the impossible burden of expense and delay involved.*® 

The bill under discussion seeks to remedy the situation in some 
degree by limiting original jurisdiction in such cases to the state 
courts. The appellate jurisdiction of the Supreme Court of the 
United States to review decisions of the highest courts of the states 
remains unchanged. As a matter of theory the public utility has 
even greater protection in a state court than in a federal court as 
the former has jurisdiction to hear a complaint alleging that a rate 
order violates the state statute requiring a fair rate of return as 
well as the narrower federal question of confiscation. In practice, 
however, the issues are treated as practically identical." 

Senator Austin, the leader of the opposition to the bill, had the 
honor of presenting one of the most remarkable conceptions of “due 
process” yet to be propounded. He argued that the bill was an 
unconstitutional denial of civil rights.1** The proposition seems to 
be that Congress having once vested jurisdiction in such cases in 
the federal district courts, it would be unconstitutional to remove 
it. This argument was premised upon the fact that jurisdiction of 
the federal courts is outlined in Article III of the Constitution. 
Since all congressional enactments must be based upon constitutional 
authority the logical conclusion of the argument would be to require 
Congress to reénact the entire United States Code every session or 
lose control over it through some sort of legislative stare decisis. 
The consistent line of opinion upholding the power of Congress to 
circumscribe the jurisdiction of the inferior federal courts is of 
course too well known to warrant elaboration here.1* The bill is 
designed to fill such an obvious need in the field of public utility 
regulation that its early final enactment should be speedily con- 
summated. Ricwarp R. Wo tr. 

® One of the most glaring examples of the delays involved in such proceedings 
is shown in the record of the controversy between the Great Northern Utilities 
Co. and the Public Service Commission of Montana. A summary of the pro- 
ceedings is given on page 7 of Sen. Rep. No. 125, 73d Cong. 1st Sess. Succes- 
sive appeals through the courts of Montana and then through the whole gamut 
of federal courts occupied some six years. When the rate was finally affirmed 


the fact finding was so obsolete that sufficient ground may exist for reopening 
the entire controversy anew. 


10 See the address of Gov. Clyde M. Reed, of Kansas, before the National 
Association of Railroad and Utilities Commissioners, at Glacier Park, Mont., 
Aug. 29, 1929. 

11 A careful analysis of the relative scope of review is given by Lilienthal in 
The Federal Courts and State Regulation of Public Utilities (1930) 43 Harv. 
L. Rev. 379. 

1278 Cong. Rec. 2050 et seq. (1934). 

13 Turner v. Bank of America, 4 Dall. 8, 10 (U. S. 1799); Kline v. Burke 
Construction Co., 260 U. S. 226, 43 Sup. Ct. 79, 67 L. ed. 226 (1922). For a 
résumé of instances of limitation of the jurisdiction of the inferior federal 
courts see 13 Cornett L. Q., note 5, supra. 
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CoNSTITUTIONAL LAW—DELEGATION OF PowErs—To EXECUTIVE 
—FEDERAL EMPLOYEE’S SALARIES AND COMPENSATION.—Plaintiff, 
a Federal Civil Service employee, sought by mandamus to coerce the 
defendant, an acting postmaster, to pay him an amount claimed to 
be due for services contending that the so-called “Economy Act” in 
accordance with which Plaintiff’s salary had been reduced 15% in- 
volved unconstitutional delegation of legislative power to the execu- 
tive. The “Economy Act,” Act March 20, 1933, §§ 2(b), 3, 5 U. 
S. C. § 673 note, was made effective by an Executive Order March 
28, 1933. According to Section 3 of the act “(a) The President 
is authorized to investigate through established agencies of the 
Government the facts relating to the cost of living in the United 
States during the six months’ period ending June 30, 1928, to be 
known as the base period, and upon the basis of such facts and 
the application thereto of such principles as he may find proper, 
determine an index figure of the cost of living during such period. 
The President is further authorized to make a similar investigation 
and determination of an index figure of the cost of living during 
the six months’ period ending December 31, 1932, and each six 
months’ period thereafter. 

“(b) The President shall announce by Executive Order the index 
figure for the base period and for each subsequent period determined 
by him under paragraph (a) of this section. The percentage, if any, 
by which the cost of living index for any six months’ period, as 
provided in paragraph (a) of this section, is lower than such index 
for the base period, shall be the percentage of reduction applicable 
under section 2(b) of this title in determining compensation to be 
paid during the following six months’ period, or such portion there- 
of during which this title is in effect: Provided, That such per- 
centage of reduction (including reductions made under any existing 
law, regulation, or Executive Order, in the case of subsistence and 
rental allowances for the services mentioned in the Pay Act of 
June 10, 1922) shall not exceed 15 per centum.” Held, That the 
statute is not unconstitutional as delegation of legislative function 
to the executive. Amchanitzky v. Carrougher, 3 F. Supp. 993 (E. 
D. N. Y. 1933). 

There is no doubt but that Congress has the power to fix the 
salaries and compensation of Federal employees. CONSTITUTION OF 
THE UNITED STarTEs, Art. 1, sec. 8, cl. 1; Art. 2, sec. 1, cl. 6; Art. 3 
sec. 1; Art. 8, sec. 1, cl. 1. Appointment or election to public office 
does not establish contract relations between the person appointed 
or elected and the public; consequently, the legislature may modify 
or reduce compensation in all cases except where expressly forbidden 
in the Constitution, Butler v. Pennsylvania, 10 How. 402, 13 L. ed. 
472 (U. S. 1850); City of Wyandotte v. Drennan, 46 Mich. 478, 
9 N. W. 500 (1881); or where the services have been actually per- 
formed. Fisk v. Jefferson Police Jury, 116 U. S. 131, 6 Sup. Ct. 

403 
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329, 29 L. ed. 589 (1885); Robertson v. Miller, 276 U. S. 174, 
48 Sup. Ct. 266, 72 L. ed. 517 (1927). 

It has been almost universally stated by the courts that Congress 
cannot delegate its legislative power to any person or body. Field 
v. Clark, 143 U. S. 649, 692, 697, 12 Sup. Ct. 495, 36 L. ed. 294 
(1891); U. S. v. Grimaud, 220 U. S. 506, 521, 31 Sup. Ct. 480, 55 
L. ed. 563 (1910); Hampton & Co. v. U. S., 276 U. S. 394, 406, 
48 Sup. Ct. 348, 72 L. ed. 624 (1928). Whether or not the power 
delegated is substantially legislative in effect may be a matter causing 
some difference of opinion but, generally, the courts have been re- 
luctant to admit that there has been an unconstitutional delegation 
of power essentially legislative. Field v. Clark, supra; Hampton & 
Co. v. U. S., supra; see also Norwegian Nitrogen Products Co. v. 
U. S., 288 U. S. 294, 305, 53 Sup. Ct. 350, 77 L. ed. 796 (1932) ; 
Springer v. Phillipine Islands, 277 U. S. 189, 211, 48 Sup. Ct. 480, 
72 L. ed. 845 (1927); State v. Whitman, 220 N. W. 929, 938, 196 
Wis. 472 (1928). It is not unconstitutional for the legislature to 
delegate to a person or body the power to determine certain facts 
or a state of things upon which the enforcement of a law is to de- 
pend; The Brig Aurora, 7 Cranch 382, 3 L. ed. 378 (U. S. 1813) ; 
Field v. Clark, supra. ‘The power to make rules and regulations 
within certain prescribed limits may also be delegated provided that 
the enactment lays down adequate primary standards or general 
principles, in conformity with which the power must be exercised. 
U. S. v. Grimaud, supra; Red “C” Oil Co. v. North Carolina, 222 
U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 240 (1912); Mutual Film 
Corporation v. Ohio Industrial Commission, 236 U. S. 230, 35 Sup. 
Ct. 387, 59 L. ed. 552 (1914); Wichita R. R. & Light Co. v. P. U. 
— of Kansas, 260 U. S. 48, 43 Sup. Ct. 51, 67 L. ed. 124 
(1922). 

The problem presented by the instant case has appeared before a 
state court which held that a statute authorizing the governor to fix 
the salaries of members of a commission within prescribed limits 
was constitutional, and that the fixing of the compensation of a 
public officer is not so inherently of a legislative character that it may 
not be delegated. Arnett v. State, 168 Ind. 180, 80 N. E. 153 (1907), 
8 L. R. A. (N. S.) 1192 (1907); cf. College of City of New York 
v. Hylan, 199 N. Y. S. 804 (1923), aff'd 142 N. E. 297 (1923); 
cf. State v. Hoss, 21 P. (2d) 234 (Ore. 1933); cf. In re Drake et al, 
106 Superior Ct. of Pa. 383, 163 Atl. 37 (1932). The requirement 
that primary standards or general principles be fixed, within the 
limits of which the person delegated must act, appears to have been 
adequately met by the “Economy Act” and it is believed that the 
court was correct in holding the enactment constitutional. 


ConsTITUTIONAL LAw — Due Process —Eguat Protrection— 
PoLicE PowER— Pric—E REGULATION By STATE. — The New York 
Legislature, having conducted an exhaustive inquiry into the dis- 
ordered condition of the milk industry of the state, established a 
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Milk Control Board to rehabilitate the industry. The Board, in 
execution of its statutory duty to “fix minimum and maximum 

retail prices to be charged by stores to consumers for con- 
sumption off the premises where sold,” set nine cents as the price to 
be charged by a store for a quart of milk. Nebbia, a retail grocer, 
sold two quarts of milk and a five cent loaf of bread for eighteen 
cents. The court convicted him of violating the Board’s order, over- 
ruling his assertion at trial that the statute and order contravene the 
equal protection clause and the due process clause of the Fourteenth 
Amendment. This conviction was sustained in the county court and 
the New York Court of Appeals. The case was then appealed to the 
United States Supreme Court. 

Held, that the act concerned is constitutionally valid. The due 
process of law guaranteed by the Fourteenth Amendment (1) re- 
quires only that the law shall not be unreasonable, arbitrary, or 
capricious, and that the means selected shall have a real and substan- 
tial relation to the object sought to be obtained. (2) It does not 
otherwise restrict the state’s power of regulation for the public wel- 
fare as this power is inherent in government. (3) Neither property 
rights nor contract rights are absolute. Both are subject to the right 
of the public to regulate them in the common interest. Such regula- 
tion may properly be applied not only to public utilities and monop- 
olies, but to any other business “affected with a public interest.” (4) 
This term means nothing more than “subject to the exercise of the 
police power,” or that an industry, for adequate reasons, is subject 
to control for the public good. (5) Upon proper occasion and by 
appropriate measures the state may regulate a business in any of its 
aspects, including the prices to be charged, for in the absence of con- 
stitutional restriction other than due process, a state is free to adopt 
whatever economic policy may reasonably be deemed to promote 
public welfare, and to enforce such policy by appropriate legislation. 
(6) The courts are without authority either to declare such policy, 
or when it is declared by the legislative arm, to override it. If such 
policy be to curb unrestrained and harmful competition by measures 
which are not arbitrary or discriminatory, it does not lie with the 
courts to determine that the rule is unwise, as the legislature is pri- 
marily the judge of the necessity of such an enactment, and every 
possible presumption is in favor of its validity. The constitution does 
not secure to anyone liberty to conduct his business in such fashion 
as to inflict injury upon the public at large, or upon any substantial 
group of the people. (7) Price control, like any other form of reg- 
ulation, is unconstitutional only if arbitrary, discriminatory, or de- 
monstrably irrelevant to the policy the legislature is free to adopt, 
= hence unnecessary and unwarranted interference with individual 
iberty. 

The denial of equal protection argument is not tenable, for there is 
no showing of: (1) Adverse discrimination; or, (2) the lack of a 
reasonable basis for any discrimination which might exist. Nebbia 


oan of the State of New York, 1 U. S. Law Week 551 (U. S. 
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For further discussion of the principles involved in this case see 
(1933) 2 Gro. Wasu. L. Rev. 96; see also the following cases cited 
by the Court for the propositions indicated: Property rights are not 
absolute. Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876) ; 
Orient Insurance Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 
L. ed. 552 (1869); Northern Securities Co. v. United States, 193 
U. S. 197, 24 Sup. Ct. 436, 48 L. ed. 697 (1904). Contract rights are 
not absolute. Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 
41 L. ed. 832 (1897) ; Atlantic Coast Line R. Co. v. Rwerside Mills, 
219 U. S. 186, 31 Sup. Ct. 164, 55 L. ed. 167 (1911); Chicago, B. 
& Q. R. Co. v. McGuire, 219 U. S. 549, 31 Sup. Ct. 259, 55 L. ed. 
328 (1911); Stephenson v. Binford, 287 U. S. 251, 53 Sup. Ct. 181, 
77 L. ed. 288 (1932). The Fifth Amendment, in the field of federal 
activity, Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 
20 Sup. Ct. 96, 44 L. ed. 136 (1899), and the Fourteenth, as respects 
State action, do not prohibit government regulation for the public 
welfare, but merely secure that the end shall be accomplished by 
means consistent with due process. Barbier v. Connolly, 113 U. S. 
27, 5 Sup. Ct. 357, 28 L. ed. 923 (1885); Chicago B. & Q. R. Co. 
v. Illinois, ex rel., Grimwood, 200 U. S. 561, 26 Sup. Ct. 341, 50 L. 
ed. 596 (1905). Legislation concerning sales of goods and inci- 
dentally affecting prices has repeatedly been held valid. Central 
Lumber Co. v. South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 57 L. 
ed. 164 (1912). Laws prohibiting price discrimination have been 
upheld. George Van Camp & Sons Co. v. American Can Co., 278 
U. S. 245, 49 Sup. Ct. 112, 73 L. ed. 311 (1928). The criterion vi 
public interest in any business, its practices and charges, clearly is not 
the enjoyment of any franchise from the state, Munn v. Illinois, 
supra; nor enjoyment of a monopoly. Brass v. North Dakota, 153 
U. S. 391, 14 Sup. Ct. 857, 38 L. ed. 757 (1893) ; German Alliance 
Ins. Co. v. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 58 L. ed. 1011 
(1914). Private character of a business does not relieve it of price 
regulation. Griffith v. Connecticut, 218 U. S. 563, 31 Sup. Ct. 132, 
54 L. ed. 1151 (1910); O’Gorman & Young v. Hartford Ins. Co., 
282 U. S. 251, 51 Sup. Ct. 130, 75 L. ed. 324 (1931); Codding v. 
Godard, 183 U. S. 79, 22 Sup. Ct. 30, 46 L. ed. 92 (1901) ; Stephen- 
son v. Binford, supra. “Business affected with a public interest” is 
not a closed category, and the court in each instance must decide 
whether under the circumstances the regulation is arbitrary or un- 
reasonable. Wolff Packing Co. v. Court of Industrial Relations, 262 
U. S. 522, 43 Sup. Ct. 63, 67 L. ed. 1103 (1922). Former decisions 
holding price control invalid must rest on the ground that the reg- 
ulations were arbitrary in operation and effect. Wolff Packing Co. 
v. Court of Industrial Relations, supra; Tyson & Brother v. Banton, 
273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1926) ; Ribnik v. Mc- 
Bride, 277 U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1927); Wil- 
liams v. Standard Oil Co., 278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 
287 (1928). Whether the free operation of the normal laws of com- 
petition is beneficial is an economic question which the court need not 
consider. Northern Securities v. United States, supra. The legisla- 
ture is the primary judge of the necessity of an enactment, and every 
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possible presumption favors its validity. McLean v. Arkansas, 211 
U. S. 539, 29 Sup. Ct. 206, 53 L. ed. 315 (1909); Tanner v. Little, 
240 U. S. 369, 36 Sup. Ct. 379, 60 L. ed. 691 (1916); Green v. 
Frazier, 253 U. S. 233, 40 Sup. Ct. 499, 64 L. ed. 878 (1920) ; O’Gor- 
man & Young v. Hartford Ins. Co., supra; Gant v. Oklahoma City, 
289 U. S. 98, 53 Sup. Ct. 530, 77 L. ed. 1058 (1932). The fixing of 
minimum prices where deemed required by the public interest has 
been sustained. Public Service Com. v. Great Northern Utilities Co., 
289 U. S. 130, 53 Sup. Ct. 546, 77 L. ed. 1080 (1932); Stephenson 
v. Binford, supra. 

The several references made by the Court to the Fifth Amendment 
and the regulatory powers of the Federal Government appear to be 
more significant than mere fortuitious dicta, and probably indicate 
the future attitude of the Court as to problems of due process arising 
out of Federal legislation. C. C. W. anv F. H. W. 


CoNSTITUTIONAL LAw—PoweEr oF ConcREss To REGULATE Mon- 
ETARY Uni1tT—DELEGATION—PRESIDENT—T REASURY—GoLpD Hoarp- 
1nG.—The defendant had twenty-seven bars of gold valued at $200,- 
000 or more in safekeeping with the Chase National Bank of New 
York. He refused to file a return showing what gold he owned and 
also refused to surrender the gold to the Government, pursuant to 
the Act of Congress (48 Star. L. 1, March 9, 1933) and Executive 
Orders requiring him to do so. He was indicted on two counts—one 
for failure to file the return and the other for failure to surrender 
the gold. Defendant contended that the Act was unconstitutional 
because of the lack of power in Congress to enact such a measure; 
that, admitting for the sake of argument the constitutionality of the 
Act, the delegation by Congress to the President and Secretary of the 
Treasury of the power to make regulations under it was invalid, and, 
finally, that the Executive Orders promulgated under the Act were 
not within the authority granted and deprived the defendant of his 
constitutional rights. Held, That the Act is constitutional and the 
delegation is valid, but that the exercise of the power by the Presi- 
dent in requiring the surrender of the gold exceeds his authority, 
since, under the Act, it is within the sole power of the Secretary of 
the Treasury to make such an order. Demurrer to the first count 
was overruled, but demurrer to the second count sustained. United 
States v. Frederick Barber Campbell, 5 F. Supp. 156 (S. D. N. Y. 
1933). 

See (1934) 2 Geo. Wasn. L. Rev. 387 and 375. C. B. S. 


INTERSTATE COMMERCE—INTERPRETATION OF Worp “DericiT’— 
Recovery oF Money Parp on Certiricate oF Interstate Com- 
MERCE CoMMISSION.—The United States brought suit to recover the 
amount paid the Butte, Anaconda, and Pacific Railway Company in 
1925. The payment had been made by the Treasury upon certificate 
of the Interstate Commerce Commission. The amount paid had been 
found, by the commission upon due hearing, to be owing the company 
under section 204 of the Transportation Act of 1920 entitled, “Re- 
imbursement of Deficits during Federal Control.” 41 Srart. L. 460. 

10 
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The action is brought to recover money paid by mistake. The charge 
is made that the money was paid because the commission misconstrued 
the word “deficit” so that the scope of section 204 was improperly 
extended, and that under a proper construction the Butte, Anaconda 
and Pacific Railway was entitled to no such payment. The Circuit 
Court of Appeals affirmed judgment in favor of the Government. 
Butte, Anaconda & Pacific Railway Company v. United States, 61 
F. (2d) 587 (C. C. A. 9th, 1932). The United States Supreme Court 
granted certiorari. Held, That the Government cannot recover the 
money paid in 1925, even if the commission erred in attributing to 
the word “deficit” the meaning under which the money was paid. 
Butte, Anaconda & Pacific Railway Company v. United States, 290 
U. S. 127 (November 20, 1933). 

For annotation of this case in the Circuit Court of Appeals, see 
(1932) 1 Geo. Wasu. L. Rev. 278. 


The Federal Control Act, March 21, 1918, 40 Star. L. 451, pro- 
vided that during the period of federal control railroads should re- 
ceive as just compensation an annual sum “as nearly as may be to 
its average annual railway operating income for the three years ended 
June thirtieth, nineteen hundred and seventeen.” This was the “test 
period” for determining railroad compensation. Many short lines, 
during the period of Federal control were returned to their owners. 
These suffered losses because of the continued control, by the Gov- 
ernment, of the main transportation systems. To aid these roads, 
Congress, in section 204 (a) of the Transportation Act of 1920, 
described carriers entitled to compensation: “The term carrier by 
railroad, which during the period of Federal control, engaged as a 
common carrier in general transportation, and competed for traffic, 
or connected, with a railroad under Federal control, and which sus- 
tained in its railway operating income for that portion (as a whole) 
of the period of Federal control during which it operated its own 
railroad or system of transportation; but does not include any 
street or interurban, suburban, or interurban electric railway which 
has as its principal source of operating revenue urban, suburban, or 
interurban passenger traffic or sale of power, heat and light or both.” 
The construction of the word “deficit” as used in this section gave 
rise to this litigation. The first construction placed on this word by 
the Interstate Commerce Commission was that it meant a “decrease 
in net railway operating income in the Federal control period as com- 
pared with the corresponding months of the test period.” It was 
under this construction that the commission ordered the payment to 
the defendant railroad. The second construction given “deficit” by 
the commission was that it meant, as used in the Transportation 
Act, “an excess of charges over credits to railroad operating income 
for the period under consideration; i.e., a ‘red-ink’ deficit.” It was 
upon this construction that the government relied in demanding the 
money paid the defendant railroad. The Circuit Court of Appeals 
held that this was the proper construction and that the railroad should 
repay the money paid to it under the first construction. The Supreme 
Court has not settled the meaning of “deficit” as used in the act. 
The Court said, through Mr. Justice Brandies, “we have no occasion 
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to determine which of the Commission’s interpretations of the word 
‘deficit’ is the correct one.” The Court based its decision on the 
theory that “since authority to pass upon the meaning of the word 
“deficit” and upon each of the other questions of construction, is 
essential to the performance of the duty imposed upon the Commis- 
sion and Congress did not provide a method of review—it intended 
to leave the Government as well as the carrier remediless whether 
the error be one of fact or law.” It was, the Court said, not a mis- 
take, as the government claimed, but an “error in judgment—a judge 
necessarily exercised in the performance of the duties of office.” 

The Court here followed the principle that the findings of fact of 
the Interstate Commerce Commission, as an administrative body, are 
to be taken as conclusive, in the absence of provision for review. 
The special remedy given by the Urgent Deficiencies Act, October 
22, 1913, for the review of orders of the Interstate Commerce Com- 
mission by suit against the United States applied only to orders 
dealing with subjects within the scope of the commission’s duty to 
regluate commerce, and certificates issued to the treasury under sec- 
tion 209 of the Transportation Act of 1920 are findings of fact and 
not reviewable. Great Northern Railway Company v. United States 
et al, 277 U. S. 172, 48 Sup. Ct. 466, 72 L. ed. 838 (1928). Nor 
will the payment under 209 of the amount found by the Interstate 
Commerce Commission to be due a railroad be returned at the suit of 
the United States upon the determination by the commission that 
the amount paid was excessive. United States v. Great Northern 
Railway Company, 287 U. S. 144, 53 Sup. Ct. 28, 77 L. ed. 223 
(1932). Mandamus will not lie to compel an officer to perform a 
duty in the discharge of which by law he is given discretion. Work 
v. United States ex rel Rives, 267 U. S. 175, 45 Sup. Ct. 252, 69 
L. ed. 561 (1924). 

The three cases last above cited were the basis for the opinion in 
the principal case, the result of which seems proper. The effect of 
this opinion will be to allow those railways which have recovered 
money as a “deficit” under the first construction of section (a) of 
the Transportation Act of 1920 to retain the amounts recovered, if 
the only claim of the Government for a return of these amounts is 
the improper construction placed on the section by the Interstate 
Commerce Commission in paying the claims. Railroads, the claims 
of which have been rejected under the second construction, will be 
barred from ascerting these claims, even though they are within the 
scope and proper under the first construction. J. B. S., Jn. 


INTOXICATING LiguUoRS—OFFENSES—EFFECT OF REPEAL OF THE 
EIGHTEENTH AMENDMENT ON PENDING ProsecuTions.—Claude 
Chambers and Byrum Gibson were indicted in June, 1933, in the Dis- 
trict Court for the Middle District of North Carolina for conspiring 
to violate the National Prohibition Act, and for possessing and trans- 
porting intoxicating liquor contrary to that act, in that State. Cham- 
bers pleaded guilty but prayer for judgment was continued until the 
December term. On December 6, 1933 (the 21st Amendment was 
ratified on December 5, 1933) Gibson’s case was called and he de- 
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murred to the indictment. Chambers thereupon pleaded in abate- 
ment, both defendants basing their action upon the ground that the 
repeal of the 18th Amendment deprived the court of jurisdiction to 
entertain further proceedings under their respective indictments. 
The District Court sustained their contentions and dismissed the in- 
dictments. The Government then appealed directly to the United 
States Supreme Court which heard the cases together on appeal. 
Held, that the National Prohibition Act, to the extent that its pro- 
visions rested upon the grant of authority to the Congress by the 
18th Amendment, immediately fell with the withdrawal by the people 
of the essential constitutional support, and the order of the District 
Court was affirmed. United States v. Claude Chambers and Byrum 
Gibson. No. 659, U. S. Supreme Court. Decided February 5, 1934. 
For a discussion of the principles and effect of the decision in this 
case, see note (1934) 2 Gro. Wasu. L. Rev. 395. C. W. W. 


PaTENT APPLICATION—JOINDER OF INVENTION—BILL IN Eguity. 
—The applicant had prosecuted his application to an allowance in 
the Patent Office with certain claims allowed therein. The applica- 
tion became forfeited and was then renewed with additional claims 
inserted. The examiner required division between two groups of 
claims, the first group of which included the claims allowed in the 
application as originally filed. The applicant elected to prosecute the 
second group of claims. The examiner then rejected the claims as 
being directed to a different invention from the invention for which 
the patent was ordered to issue in the original prosecution of the 
case. The Board of Appeals affirmed the action of the examiner. 
The applicant filed a bill in equity under Rev. Star. sec. 4915; 44 
Stat. L. 1336 (1927), as amended 45 Strat. L. 1476 (1929); 35 
U. S. C. Suppi. VI. sec. 63 (1932) seeking an adjudication directing 
the Commissioner of Patents to allow the claims and issue a patent 
to him. The Commissioner of Patents filed a motion to dismiss the 
bill on the ground that the court had no jurisdiction to entertain the 
suit, for the reason that the controversy involved is one of division 
and the question raised by the record was merely interlocutory since 
no decision on the merits of the claims had been given which could 
be reveiwed by the court. The Supreme Court of the District of 
Columbia granted the motion. See (1933) 1 Gro. Wasu. L. Rev. 
+13. Held, The lower court possessed jurisdiction to hear and decide 
the question notwithstanding that the refusal of the patent was based 
upon an order of division of claims made in the Patent Office. 
Pitman and Ellis-Foster Company v. Coe, Commissioner of Patents, 
19 U. S. Pat. Q. 307 (App. D. C. 1933). 

When the refusal to grant a patent is based upon a controversy 
arising from an order of division the applicant may appeal under 
Rev. Stat. Sec. 4911; 44 Srar. L. 1336 (1927), as amended 45 
Stat. L. 1476 (1929); 35 U. S. C. Supp. VI Sec. 59a (1932), to 
the United States Court of Customs and Patent Appeals and secure 
a review of the record of the Patent Office. See (1932) 1 Gero. 
Wasa. L. Rev. 145; or, as decided by Pitman and Ellis-Foster Com- 
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pany Vv. Coe, Commissioner of Patents, supra, he may file a bill in 
equity under Rev. Star. Sec. 4915, supra, and secure a trial de novo 
with all the customary power of an equity court to hear the evidence 
fully and to make its own findings. The decision thus enables the 
applicant to secure essentially the same legal remedy by two alter- 
native methods of procedure. The nature of the decree the court will 
issue should it find for the applicant remains open to conjecture. 


G. A. G. 





BOOK REVIEWS 


THE PREPARATION AND PROSECUTION OF PATENT APPLICATIONS. 
By Charles W. Rivise. Charlottesville, Virginia: The Michie 
Company. 1933. pp. xx, 484. $7.00. 


“It is the purpose of this work to present in sufficient detail the 
necessary information to enable one to prepare an application and 
prosecute it to the issuance of a valid patent of the broadest possible 
scope.” With this statement Mr. Rivise prefaces his book on ex parte 
patent soliciting. If a book could accomplish that purpose a great 
change would result in the profession; any person who read the book 
could qualify as an attorney in this field, and inventors would not 
need attorneys because they would know how to prosecute their own 
applications. Fortunately for the profession the book does not ac- 
complish that purpose. 


The need for a volume of this particular type is not great. At- 
torneys or examiners of over a year’s experience are apt to find the 
book too elementary and any one subject so briefly treated as to be 
of little value to them. As an example, the substantive law of double 
patenting is set forth in twenty-five lines. On the other hand, the 
book deals with so many subjects that the occasional inventor is apt 
to become bewildered by the mass of details and the apparent com- 
plexity of the procedure. A beginning examiner, however, or a per- 
son wanting to learn and practice the profession of ex parte soliciting, 
will find this book an excellent primer. 


The book is divided into two main parts as the title suggests. The 
first part deals with the preparation of the application. In this por- 
tion is included as much of the substantive law as is necessary to 
properly describe, illustrate and claim the invention. A large portion 
of this part deals with instructions in the proper drafting of claims. 
While the form of a claim is often a matter of dispute, for a concise, 
yet inclusive treatment of claim drafting this portion of the book is 
excellent. The author quotes claims from patents to illustrate each 
point he makes. This is a very practical way to teach the principle 
under discussion, but in many instances the quoted claims illustrate 
expressions which were not questioned by the examiner and were not 
in issue on appeal. With due respect to the examiners it is believed 
that the mere fact that a claim is allowed in a patent and contains an 
expression about which no issue was raised, is no authority that such 
expression is proper or represents the law. 

The second part of the book explains the procedure incident to the 
examination and amending of applications. With the exception of 
the chapter on appeals, this portion does not add much to the several 
existing books which adequately cover the field. 

The book is divided into numbered sections, and the comprehensive 
index refers to sections rather than pages. All parallel citations are 
given including the U. S. Patent Quarterly. Cross-references to sec- 
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tions dealing with analagous subject matter by a system of footnotes 
is a valuable feature. 

The book is well written in a readable and desirable style with the 
exception perhaps that one gains the impression that any proposition, 
to be good law, must have the authors approval as well as that of the 
appropriate tribunal. 

The price of seven dollars is probably justified when compared with 
the prices of other books in this field, and when considered with 
respect to the limited market. LELAND L. CHAPMAN. 


Washington, D. C. 


PLEBISCITES SINCE THE WorLD Wak, By Sarah Wambaugh. Wash- 
ington: Carnegie Endowment for International Peace, 1933. 
Volume 1, pp. XXIX, 603, with maps and illustrations; Volume 
II, pp. XIV, 614, official documents. 


This two volume work on Plebiscites since the World War is a 
distinct contribution to the literature of international relations. Vol- 
ume 1 presents a systematic study of the various plebiscites which 
have been held or attempted since 1914. A book on this subject by 
Miss Wambaugh is indeed of great value, because of her extended 
practical experience in dealing with plebiscites. The historical sum- 
mary presented in Chapter 1 offers a splendid survey of the work. 
Any person, even with a casual interest in foreign relations, would 
be well repaid for the time spent in reading this chapter. 

Miss Wambaugh’s scholarly work has far more than a theoretical 
or historical interest. It presents the history and practice in several 
important plebiscites in such a manner as to make the two volumes 
indispensable as books of reference for the guidance of statesmen and 
persons interested in the conduct of plebiscites in the future. 

Volume II contains a collection of official documents which add 
great practical value to the work for reference purposes. Would 
that historians generally would treat history by the case method so 
that its lessons might be applied more readily to problems as they 
arise. 

The use of the plebiscite in the future may prove to be one of 
the principal methods of working out the pacific settlement of in- 
ternational territorial disputes. Taking into account as it does the 
desires of the people who inhabit disputed territory, it is likely that 
the plebiscite, surrounded by the safeguards which experience in- 
dicates, will go far in definitely adjusting acute international disputes 
which have heretofore defied other means of solution. 

The Carnegie Endowment for International Peace is to be con- 
gratulated for publishing this splendid contribution by a brilliant and 
competent author. James Otiver Murpock. 


Washington, D. C. 


DIPLOMATIC AND CONSULAR LAWS AND REGULATIONS. Edited by 
A. H. Feller and Manley O. Hudson. Washington: Carnegie 
Endowment for International Peace, 1933. Vol. I, pp. XXXI, 
730; Vol. II, pp. XIII, 731-1505. 

The principal value of the collection of Diplomatic and Consular 

Laws and Regulations of various countries is to render the texts 
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available in convenient form for research and comparative purposes. 
The collection may tend to bring about a greater uniformity in 
national laws and regulations. It will doubtless be most useful in 
connection with the preparation of conventions for the codfication 
of the law regarding Diplomatic Privileges and Immunities and the 
Legal Status and Functions of Consuls. 

James Oriver Murpock. 


Washington, D. C. 








